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Turkey, Bulgaria, Romania, Hungary, and Austria.'®” The project, scheduled to be
completed by 2013, is geopolitically significant on energy-security grounds
because it will bypass Russia, but has encountered financial problems and a lack
of political will from some EU Member States.'®® Russian Ambassador to the EU
Vladimir Chizhov dismissed the potential of the Nabucco project, especially the
plans to bring gas from Turkmenistan or Azerbaijan, arguing that the resources
of the two Central Asian countries would be insufficient. The only way to fill the
Nabucco pipeline is with Iranian gas, he said.'®® However, with an embargo
currently on Iran, there is no gas.2%

Others such as Wolfgang Ruttenstorfer, the CEO of Osterreichische Mineraldl-
verwaltung, claim that there is enough gas to make Nabucco happen.?! On this
note, Iraq has shown interest in selling gas to Nabucco, and discussions have
already taken place about the transfer of substantial amounts of Iraqgi gas via Syria
and the trans-Arabian gas pipeline, or directly via a link between Iraq and Turkey.202

The following map shows the current pipelines projects of Russian oil and
natural gas:

197 EurActiv, "EU in quest to secure Middle East gas supplies," 6 May 2008, available at http://
www.euractiv.com/en/energy/eu-quest-secure-middle-east-gas-supplies/article-172163.

198 EurActiv, "Greece seals pipeline agreement with Russia," 30 April 2008, available at http://
www.euractiv.com/en/energy/greece-seals-pipeline-agreement-russia/article-172044.

199 Ibid.

200 Iran, which holds 15% of the world's estimated gas reserves, is not on the list of countries
that would participate in Nabucco due to the uranium enrichment row between Western
countries and Tehran, which prevents the EU from developing the project with Iran.

201 EurActiv, "Bussiness and Commission in plea for Nabucco pipeline," 4 July 2008, available at
http://www.euractiv.com/en/energy/business-commission-plea-nabucco-pipeline/article-173941.

202 EurActiv, "EU's Piebalgs on 'Nabucco tour' for gas supplies," 4 November 2008, available at
http://www.euractiv.com/en/energy/eu-piebalgs-nabucco-tour-gas-supplies/article-176913.
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Generally, the EU is in a weak position vis-a-vis Russia since it needs energy
security. Russia has been making autocratic use of its energy policy. The EU
continues to have considerable dependence on Russian energy supply: the share
of EU imports from Russia is 30% in the case of oil and 44% in the case of
natural gas.2%3 So the EU should diversify its energy supply sources by dealing
with alternative markets such as the Middle East, Norway,2°¢ Nigeria,2%> or
Algeria.2% By the same token, Russia is dependent on its energy exports. One
major economic issue for Russia is the failure to diversify its economy. If the EU
is diversifying, Russia also needs to think about diversifying its exports to other
regions of the world. Furthermore, the construction of pipelines is not cheap, and
Russia needs to secure its sources of tax revenue.2%’

IV. CONCLUSION

The EU is definitely an attractive partner for the BRIC countries as it provides
much in its trade relations. In fact, the EU is Brazil's, Russia's, India's, and
China's largest tradig partner. Although the EU does want cooperation with the
BRIC countries, in my opinion, using trade policy as a "carrot" in a policy
centered approach does not have much scope beyond current existing efforts.
The European Commission's Directorate-General for external trade is already
very active. So, few new initiatives seem possible.

Nevertheless, there is some, although Ilimited, room for trade policy
concessions at the multilateral level: with Brazil, in the case of agriculture and
the Doha round; and with India, the resistance with Mode 4 of the GATS. As
expressed earlier, the EU could offer additional incentives to the BRIC countries
by granting larger concessions or demanding fewer concessions than would be
the case in a purely reciprocal give-and-take situation.

However, even if the EU concessions were possible, what would the EU want
to obtain in return? Market access seems to be the evident answer. This is what
trade negotiations are about. The European Commission's Directorate-General for
external trade would come under pressure if EU concessions were not used to
enhance market access for European exporters in growing and important
emerging markets.

203 See European Commission, "The European Union and Russia: Close Neighbours, Global
Players, Strategic Partners," Office for Official Publications of the European Communities,
Belgium, 2007, p. 13.

204 That said, North Sea oil and gas fields have already been exploited beyond their peak. See
EurActiv, "Geopolitics of EU energy supply," 18 July 2005, available at http://www.
euractiv.com/en/energy/geopolitics-eu-energy-supply/article-142665.

205 EurActiv, "EU and Russia in scramble for Nigerian gas," 18 September 2008, available at
http://www.euractiv.com/en/energy/eu-russia-scramble-nigerian-gas/article-175509.

206 EurActiv, "EU manoeuvring for non-Russian gas supplies," 15 April 2008, available at http://
www.euractiv.com/en/energy/eu-manoeuvring-non-russian-gas-supplies/article-171622.

207 EurActiv, "EU 'wrong' to prioritise energy diversification," 15 October 2008, available at http://
www.euractiv.com/en/energy/eu-wrong-prioritise-energy-diversification/article-176380.
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When it comes to bilateralism with Russia and China, an FTA with the EC does
not seem to be a suitable trade instrument at the moment. Nevertheless, the EU
can expect a mutual benefit as well as greater economic and political ties.

What remains to be done? In my opinion, it is not about what, but how you
negotiate: the European Commission should negotiate more constructively,
without patronizing, and instead accepting the BRIC countries as equal players in
the current multipolar framework of global economic governance. This is difficult
to achieve as there are differences among the BRIC countries: Brazil and India
are not yet economic superpowers; they are only starting to grow into a more
powerful role. The EU should try to foster this positive development in a
cooperative stance and establish trust.

China and Russia, however, are in some areas more assertive than Brazil and
India. So EU partnerships with China and Russia are more difficult than with
Brazil and India. The EU is not in a stronger position vis-a-vis China and Russia
due to the large Chinese market and China's growing economic and political
power. In this sense, the EU expects China to assume a multilateral responsibility
commensurate with the benefits it derives from the world trading system
because with greater power and a greater voice comes greater responsibility.
Compared to India or Brazil, China's role in the world trading system is rather
passive both at the WTO's dispute settlement system as well as in the Doha
Round of multilateral trade negotiations. China therefore appears to lack an
internationalist view to world trade affairs, being more focused on its internal
development and concluding many low-quality, politically motivated regional
FTAs.

In Russia's case, the renaissance of the country's self-confidence seems
evident thanks to its vast energy supply. Nevertheless, I maintain my point that
Russia should have as a priority the conclusion of negotiations to enter the WTO
in order to fully integrate into the global trading system and protect its growing
interests on world markets. WTO membership will certainly help eliminate any
discrimination against Russia in its trade and investment. Moreover, on energy
Brussels should diversify its energy supplies in order to overcome the EU's
dependency on Russia, and greater emphasis should be placed on locally
generated renewable sources of energy.

= Dr Rafael Leal-Arcas, Senior Lecturer in
International Economic Law & EU Law,
Queen Mary, University of London, United
Kingdom.
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Community law and Austrian constitutional law

This article focuses on the interplay between European Community law and
Austrian constitutional law. It is essential, therefore, to examine in a first step
the relationship between Community Law and national law in general. The non-
existence of a written "supremacy clause" in European law leaves a wide margin
for interpretation. The European Court of Justice (ECJ]) characterizes European
Community law as supreme, directly effective and autonomous. Behind these
structural elements lurks the fundamental dogmatic question of the dependence
of European Law on national law. As European law is founded on international
treaties, the Member States' Supreme Courts tend to argue that treaty law can
not be completely autonomous in their internal legal order. In their opinion and in
opposition to the ECJ, the rule deciding whether national or European law should
be supreme is located within the national constitutional order. Although the
supremacy of European Community law is accepted by the national courts of all
Member States as regards the relationship between European Community law
and ordinary legislation, the mentioned dogmatic conflict between the ECJ] and
Member States' Supreme Courts matters when it comes to a conflict between
European Community law and national constitutional law.

In Austria, the Constitutional Court and academia accept the primacy of
European Community law even over Austrian constitutional provisions. Nevertheless,
the technique chosen for opening the Austrian legal system to Community law
also provides for an inherent limitation of supremacy as regards conflicts
between Community law and the basic principles of the Austrian constitution,
known as "Integrationsschranke”. This is where the question on the ultimate
aspects of the supremacy debate may come to the fore in a conflict between
national and Community law.

COMMUNITY LAW AND NATIONAL LAW

Due to the lack of a written legal basis regarding the relationship between
Community law and national law the clarification of this matter was left to the
European courts. Thereby, the ECJ] strengthened its self-image as "motor"! of
European integration by establishing the doctrine of supremacy of European
Community law. In its opinion supremacy and direct effect of Community law are

1 Kirchhof, Die rechtliche Struktur der Europadischen Union als Staatenverbund, in: Bogdandy
(ed), Europaisches Verfassungsrecht, Theoretische und dogmatische Grundziige (2003) 893
(923).
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based on the "special and original nature"? of Community law itself, in particular
on the fact that Community law forms an independent system of law flowing
from an autonomous legal source.? The idea of the EEC Treaty* would be
undetermined if a Member State could unilaterally nullify the effects of
Community law. Subsequently, supremacy is essential to give full effect to
Community law: the ECJ concludes that "the law stemming from the Treaty, an
independent source of law, could not, because of its special and original nature,
be overridden by domestic legal provisions, however framed, without being
deprived of its character as Community law and without the legal basis of the
Community itself being called into question">. As the only evidence in the treaties
for this "supranational"® characteristic of European Community law the ECJ refers
to Article 249 of the EC Treaty.’

Today the supremacy of European Community law is indirectly - albeit not
explicitly - incorporated in the treaties. Paragraph 2 of the Protocol (No 30) on
the application of the principles of subsidiarity and proportionality refers to the
"principles developed by the Court of Justice regarding the relationship between
national and Community law", which arguably also includes the case-law of the
ECJ regarding the interplay of Community law and Member States' law.® The
(rejected) Constitutional Treaty® contains an explicit "supremacy clause" in
Article I-6, stating that "[t]he Constitution and law adopted by the institutions of
the Union in exercising competences conferred on it shall have primacy over the
law of the Member States".1? This clause was not transferred into the Treaty of
Lisbon'!. As a substitute, the Treaty of Lisbon includes a declaration!? that recalls

2 Case 6/64 Costa/ENEL [1964] ECR 585.

3 The ECJ already emphasized the constitution of a "new legal order of international law for the
benefit of which the States have limited their sovereign rights, albeit within limited fields, and
the subjects of which comprise not only Member States but also their nationals" in case 26/62
Van Gend & Loos [1963] ECR 1.

4  Treaty establishing the European Economic Community; now Treaty establishing the European
Community; see for the consolidated version of the treaty O] C 321E of 29 December 2006.

5 Case 6/64 Costa/ENEL [1964] ECR 585.

6 See Craig/de Burca, EU Law* (2007) 3.

7  Criticizing the focus on Article 249 of the EC Treaty see e.g. Craig/de Burca, EU Law* (2007) 3.

8 See e.g. Schéffer, Gemeinschaftsrechtskonforme Interpretation und Anwendungsvorrang am
Beispiel des Verfahrensrechts, in: Holoubek/Lang (eds), Abgabenverfahrensrecht und
Gemeinschaftsrecht (2006) 34 (57).

9 Treaty establishing a Constitution for Europe; OJ C 310 of 16 December 2004.

10 See e.g. Vedder, Art 1-6, in: Vedder/Heintschel von Heinegg (eds), Europadischer Verfassungs-
vertrag, Handkommentar (2007); Haack, Statut und Status im europdischen Verfassungsdis-
kurs, ZOR 61 (2006) 23 (33 f); Ruffert, Art I-6 VVE, in: Calliess/Ruffert (eds), Verfassung der
Europdischen Union, Kommentar der Grundlagenbestimmungen (Teil 1), (2006) ref 18 ff;
Schneider, Die neu verfasste Europaische Union: noch immer ,das unbekannte Wesen"? in:
Jopp/Matl (eds), Der Vertrag lber eine Verfassung flir Europa, Analyse und Konstitutionalisie-
rung der EU (2005) 107 (115 f); Dossi, Der Entwurf fiir einen EU-Verfassungsvertrag - eine
erste Analyse, JBlI 2004, 97 (98); Jacqué, Der Vertrag Uber eine Verfassung fir Europa:
Konstitutionalisierung oder Vertragsrevision? EuGRZ 2004, 551 (553); Obwexer, Die neue
Verfassung flir Europa, ecolex 2004, 674 (676); Jaag, Verfassungsvertrag fur die Europaische
Union, EuZ 2003, 104 (106).

11 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community, signed at Lisbon, 13 December 2007; OJ C 306 of 17 December 2007.
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that, "in accordance with well settled case law of the Court of Justice of the
European Union, the Treaties and the law adopted by the Union on the basis of
the Treaties have primacy over the law of Member States, under the conditions
laid down by the said case law". Furthermore, this declaration annexes an
Opinion of the Council Legal Service!* emphasizing that "[t]he fact that the

principle of primacy will not be included in the future treaty shall not in any way
change the existence of the principle and the existing case-law of the Court of
Justice". Bearing in mind the facts that primacy of Community law is still -
indirectly - incorporated in the treaties and that declarations are not legally
binding, the Treaty of Lisbon means no added value as regards the theoretical
approach regarding the relationship between Community law and national law.

Even though the primacy of Community law over ordinary national legislation
is to a large extent accepted by the Member States' courts, this does not hold
true for the theoretical concept of the ECJ underlying its supremacy doctrine.14
The idea of an entire autonomy of the Community legal order is not shared by
most of the Member States. On the contrary, national (constitutional) courts
predominantly take the position that the special legal status of Community law
derives from their national constitutional order. As regards the supremacy of
Community law, this approach includes the necessity of a — written or unwritten
- provision of the national constitutional law permitting primacy over national
law. As a consequence, the Member States' constitutional orders may also
provide for limitations of the supremacy of Community law, which is relevant for
the relationship between Community law and national constitutional law.

The different approaches also lead to different conceptions regarding the
competencies of the ECJ on the one hand and the national (constitutional) courts
on the other hand. Following from the ECJ]-doctrine, national courts are in no
case allowed to review (secondary) Community law!> or to curtail the effect of
supremacy. By contrast, the Member States' conception of supremacy by virtue
of an authorization by the national constitutions inevitably leads to the
competence of the national highest courts to examine possible violations of these
national provisions. If the national constitutional order limits the transfer of
power or the effects of supremacy, it is up to the national highest courts to
assess whether these limitations are violated. This raises the question of who has
"ultimate authority"'® and who is the "final arbiter"!” in the case of a conflict
between national and Community law.

12 Declaration (No 17) concerning primacy, OJ C 306 of 17 December 2007, 256.

13 Opinion of the Council Legal Service on the primacy of EC law as set out in 11197/07 (JUR
260).

14 See de Witte, Direct Effects, Supremacy and the Nature of the Legal order, in Craig/de Burca
(eds), The Evolution of EU Law (1999) 177 (201).

15 See Case 314/85 Foto Frost [1987] ECR 4199.

16 Maduro, Contrapunctual Law: Europe's Constitutional Pluralism in Action, in: Walker (ed),
Sovereignty in Transition (2003) 501 (502 ff).

17 Kumm, Who is the Final Arbiter of Constitutionality in Europe? CMLRev 1999, 351.
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Although the opening of the domestic legal order is seen as conditionality for
supremacy by the Member States, from the Community point of view, this
doctrine is seen as part of the "acquis communautaire".18

COMMUNITY LAW AND NATIONAL CONSTITUTIONAL LAW

As mentioned earlier, the primacy of European Community law is by and large
accepted by the Member States' courts. This general assessment, however, can
just be made as regards the relationship between Community law and national
law, which is not in constitutional rank. As far as the interplay with national
constitutional laws - and especially their basic principles - is concerned, different
dogmatic derivation leads to different results.

For the ECJ the status of the conflicting national rule is without any relevance.
As a consequence, Community law is supreme over any national provision,
regardless of which status it has within the Member States' legal order. Not even
fundamental principles of national constitutional law are able to challenge this
concept of supremacy.!® The ECJ already stated in the Costa/ENEL-case that
Community law could not "be overridden by domestic legal provisions, however
framed"?%. Although this ruling was not based on a conflict between Community
law and national constitutional law, the ECJ held that there could be no national
provision — of whatever status - that could challenge the supremacy of Community
law. This approach was confirmed by the EC] in the case Internationale
Handelsgesellschaft,? which was based on a conflict between Community law
and the German constitution. The ECJ explained that "recourse to the legal rules
or concepts of national law in order to judge the validity of measures adopted by
the institutions of the community would have an adverse effect on the uniformity
and efficacy of Community law. The validity of such measures can only be judged
in the light of Community law." The ECJ emphasized that Community law "cannot
be overridden by rules of national law, however framed, without being deprived
of its character as Community law and without the legal basis of the Community
itself being called in question. Therefore the validity of a Community measure or
its effect within a Member State cannot be affected by allegations that it runs
counter to either fundamental rights as formulated by the constitution of that
State or the principles of a national constitutional structure." This doctrine was
confirmed by the ECJ] in the case Dow Chemical ??: "[R]eference either to
infringements of fundamental rights as formulated in the Constitution of a
Member State or to the principles of a national constitutional structure cannot
affect the validity of a Community measure or its effect in the territory of that

18 See e.g. Gialdino, Some reflections on the acquis communautaire, CMLRev 1995, 1089
(1097 ff).

19 See e.g Craig/de Burca, EU Law®* (2007) 346 - 348.

20 Case 6/64 Costa/ENEL [1964] ECR 585.

21 Case 11/70 Internationale Handelsgesellschaft [1970] ECR 1125.
22 Cases 97/87 to 99/87 Dow Chemical [1989] ECR 3165.
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State." In more recent cases, such as Kreil 22 and Connect Austria 24, the ECJ
does not even mention the constitutional status of the conflicting national
provisions when it comes to the supremacy of Community law and thereby
underlines that it attaches no importance to the legal status of an inconsistent
national rule.

The national (constitutional) courts' positions on the primacy of Community
law over national constitutional law are vastly different. Due to the fact that they
locate the "opening clause" for Community law - and in particular for the
supremacy of Community law - in the national legal order it is in their own
authority to examine the compliance with this national provision. Nevertheless,
the Member States' (constitutional) courts' positions vary. According to
Grabenwarter?, three groups of Member States' positions can be identified:

The first group - composed in particular of Austria, Luxembourg and the
Netherlands - accepts the supremacy of Community law even over national
constitutional law. The Netherlands even share the ECJ's theoretical foundation of
supremacy of Community law.26

The second - and biggest — group of Member States accepts supremacy of
European Community law over national constitutional law in general, but not
without reservations. The most prominent Member State within this group is
Germany?’: The Bundesverfassungsgericht still emphasizes that it possesses
jurisdiction where Community law violates fundamental rights of the Bonner
Grundgesetz, although this jurisdiction will not be exercised so long as an
effective protection of fundamental rights is generally ensured by the Community
which is to be regarded as substantially similar to the protection of fundamental
rights required by the Bonner Grundgesetz.?® The Bundesverfassungsgericht also
stated in the Maastricht-case?® that it has the right to review whether Community
acts fall within the scope of the Community competence. The Swedish position
regarding the supremacy of Community law over national constitutional law is
quite similar to the German approach.3° Comparable concepts to the effect that
there is no unlimited acceptance of primacy over national constitutional law can
be found in Italy3!, Denmark32, Spain33, Ireland3* and the United Kingdom?3>.

23 Case C-285/98 Kreil [2000] ECR I-69 with regard to Article 12a of the Bonner Grundgesetz.
24 Case C-462/99 Connect Austria [2003] ECR I-5197 with regard to Article 133 para 4 B-VG.

25 Grabenwarter, Staatliches Unionsverfassungsrecht, in: Bogdandy (ed), Europaisches
Verfassungsrecht (2003) 283.

26 See Claes/de Witte, Report on the Netherlands, in Slaughter/Sweet/Weiler (eds), The
European Court and the National Courts - Doctrine and Jurisprudence (1998) 171.

27 See Kokott, Report on Germany, in Slaughter/Sweet/Weiler (eds), The European Court and the
National Courts - Doctrine and Jurisprudence (1998) 77.

28 BVerfGE 73, 339.
29 BVerfGE 89, 155.
30 Winkler, Integrationsverfassungsrecht (2003) 115.

31 See Laderchi, Report on Italy, in Slaughter/Sweet/Weiler (eds), The European Court and the
National Courts — Doctrine and Jurisprudence (1998) 147.

32 Hofmann, Der oberste Gerichtshof Déanemarks und die europaische Integration, EuGRZ 1999, 1
(3 f).
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The third group of Member States does not accept the primacy of Community
law over national constitutional law. In France,3® Community law ranks between
ordinary legislation and national constitutional law. In Greece, the supremacy
over national constitutional law is also not accepted.3” As regards the "new"
Member States, Poland is a pertinent example: although Article 91 of the Polish
constitution makes clear that Community Law has precedence over "statutes",
the Polish constitutional court rejects supremacy of Community law over national
constitutional law by stating that a collision between European Community law
and Polish law "may in no event be resolved by assuming the supremacy of a
Community norm over a constitutional norm"38,

THE AUSTRIAN WAY OF OPENING THE LEGAL ORDER

As in other Member States, the position of Austrian academia and
jurisprudence is that there is a need for a constitutional provision (sometimes
called ,Verfassungshebel"”3°) opening the domestic legal order in order to
transfer sovereignty to the European Union/European Community and to accept
the main structural doctrines of the ECJ, namely direct effect and supremacy.

Under Austrian law, the constitutional provision opening the legal order for
European Community law and its effects was not incorporated in the main text of
the Austrian Constitution, the Federal Constitution Law (Bundes-Verfassungs-
gesetz - B-VG)%, Instead, the legislator passed a separate constitutional act, the
Federal Constitutional Act on the Accession of Austria to the European Union (EU-
Beitritts-BVG)#!1. Section I of the EU-Beitritts-BVG authorizes the authorities
competent pursuant to the Federal Constitution to conclude the Treaty regarding
the Austrian accession to the European Union in accordance with the negotiation

33 See Garcia de Enterria/Alonso Garcia, Spanish report, in: Schwarze (ed), Die Entstehung einer
europadischen Verfassungsordnung, Das Ineinandergreifen von nationalem und europaischem
Verfassungsrecht (2000) 287.

34 See Peters, Elemente einer Theorie der Verfassung Europas (2001) 314 f.

35 See Birkinshaw, British report, in: Schwarze (ed), Die Entstehung einer europaischen
Verfassungsordnung, Das Ineinandergreifen von nationalem und europdischem
Verfassungsrecht (2000) 205.

36 See Flauss, Rapport frangais, in: Schwarze (ed), Die Entstehung einer europdischen Verfas-
sungsordnung, Das Ineinandergreifen von nationalem und europaischem Verfassungsrecht (2000)
25.

37 Mayer, Kompetenziberschreitung und Letztentscheidung - Das Maastricht-Urteil des Bundes-
verfassungsgerichts und die Letztentscheidung Uber Ultra vires-Akte in Mehrebenensystemen -
Eine rechtsvergleichende Betrachtung von Konflikten zwischen Gerichten am Beispiel der EU
und der USA (2000) 220 ff.

38 Judgment of the Polish constitutional court of 11 May 2005, K 18/04; see for the English
translation http://www.trybunal.gov.pl/eng/summaries/documents/K 18 04 GB.pdf (15 July
2008).

39 Ipsen, Europdisches Gemeinschaftsrecht (1972) ref 10/51.

40 Federal Law Gazette No. 1/1930.

41 Bundesverfassungsgesetz tber den Beitritt Osterreichs zur Europdischen Union, Federal Law
Gazette No. 744/1994.
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results as set forth by the accession conference on April 12, 1994. Thus, the EU-
Beitritts-BVG was the constitutional foundation for concluding the Accession
Treaty#2.43 According to Section II of the EU-Beitritts-BVG the Accession Treaty
shall only enter into force upon ratification by the National Council and the
approval of the Federal Council; each of the resolutions require the presence of
at least half of the members and a majority of two thirds of the votes cast. As a
lex specialis to Article 50 B-VG, Section II of the EU-Beitritts-BVG provided a
legal basis for this approval-procedure within the Austrian parliament.4* The aim
of the EU-Beitritts-BVG was - according to the explanatory notes to the
legislative proposal of the Federal Government - to open the Austrian legal order
to Community law in a way resulting from the special claim of validity of the
European Community's legal order, in particular supremacy and direct effect.*

Due to the fact that - according to the prevailing academic contributions*® -
the Austrian accession was considered to be a "total revision of the Federal
Constitution" under the terms of Article 44 (3) B-VG the EU-Beitritts-BVG was
submitted to a referendum by the Austrian population.” The parliamentary
approval process regarding the accession treaty was initiated after the
referendum. Thus, the procedure of Article 44 (3) B-VG, which states that any
"total revision" of the Federal Constitution shall upon conclusion of the
parliamentary approval process but before its authentication by the Federal
President be submitted to a referendum, was turned upside down.*8

42 Treaty concerning the accession of the Kingdom of Norway, the Republic of Austria, the
Republic of Finland and the Kingdom of Sweden to the European Union, Federal Law Gazette
No. 45/1995; see also O] C 241 of 29 August 1994 and OJ L 1 of 1 January 1995.

43 In addition to the opening mechanism of the EU-Beitritts-BVG the Austrian accession required
amendments of the B-VG, see Federal Law Gazette No. 1013/1994; see also Grabenwarter,
Anderungen der &sterreichischen Bundesverfassung aus AnlaB des Beitritts zur Europdischen
Union, Za6RV 1995, 166.

44 Following the Austrian accession in 1995 every treaty amendment was accompanied by a
separate constitutional act, cloning the EU-Beitritts-BVG. Since the amendment of Article 50 B-
VG in the year 2007 - Federal Law Gazette I No. 2/2008 - this procedure is not required
anymore.

45 The original wording is: ,Des weiteren sollte es die Bestimmung leisten, die &sterreichische
Rechtsordnung gegenuber der Rechtsordnung der EU in der Weise zu 6ffnen, wie sich dies aus
deren besonderem Geltungsanspruch - der vor allem vom Vorrang und von der Durchgriffs-
wirkung des Gemeinschaftsrechts bestimmt ist - ergibt"; see 1546 BIgNR 18. GP, 4.

46 See e.g. Ohlinger, Die 8sterreichische Verfassung und die européische Integration, in: Hummer
(ed), Paradigmenwechsel im Europarecht zur Jahrtausendwende, Ansichten Osterreichischer
Integrationsexperten zu aktuellen Problemlagen (2004) 67 (67 ff); Winkler, Integrationsver-
fassungsrecht (2003) 14 ff; Thun-Hohenstein, Das Verhaltnis zwischen Gsterreichischem Recht
und dem Recht der Europaischen Union (1995) 57 f; Holzinger, Die bevorstehende Offnung
Osterreichs in den Europaischen Wirtschaftsraum und die Europdischen Gemeinschaften -
Rechtsetzung unter besonderer Beriicksichtigung auf den demokratischen und den rechtsstaat-
lichen Aspekt, Gutachten fiir den 12. Osterreichischen Juristentag 1994, Band I/1 (1993) 86 ff,
124 ff, 146 ff.

47 See the announcement of the Federal Government of the result of the referendum of 12 June
1994, Federal Law Gazette No. 735/1994.

48 Ohlinger, EU-BeitrittsBVG, in: Korinek/Holoubek (eds), Osterreichisches Bundesverfassungs-
recht, Textsammlung und Kommentar (1999) ref 10.
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The chosen procedure was justified by the dispute of whether Article 44 (3)
B-VG is applicable to international treaties.*® Its applicability was uncertain as
according to Article 50 (3) solely Article 44 (1) and (2) - but not Article 44 (3) -
shall be analogously applied to international treaties.>® Another reason for the
implementation of Section II of the EU-Beitritts-BVG - as lex specialis to
Article 50 B-VG - was the intention to avoid the obligation to explicitly specify
constitutional provisions within the accession treaty in accordance with
Articles 44 (1) and 50 (3)°! which would have been indeed a very burdensome
process.>?2

The EU-Beitritts-BVG was - as mentioned - targeted towards opening the
Austrian legal order in a way resulting from the special claim of validity of the
European Community's legal order, in particular supremacy and direct effect.>3
The explanatory notes to the legislative proposal of the Federal Government of
the EU-Beitritts-BVG explicitly stress that Community law should have supremacy
also over Austrian constitutional law by emphasizing that any legislative or
administrative organ shall desist applying conflicting national law, regardless of
whether the national provision is of constitutional rank, an ordinary legislative
act, or an ordinance.>* Thus, as regards supremacy of European Community law
the Austrian legislator did not distinguish between constitutional and non-
constitutional provisions. This approach is also reflected in the jurisprudence of
the Austrian Constitutional Court. In Connect Austria>> - the first case regarding
a conflict between a provision of the Austrian constitution®® and a secondary
Community act enjoying direct effect>” — the Austrian Constitutional Court did not
even mention the fact that the displaced Austrian rule was of constitutional rank.

49 See the explanatory notes to the legislative proposal of the Federal Government, 1546 BIgNR
18. GP, 4.

50 Some academic opinions assume that international treaties, categorized as "total revision" of
the Federal Constitution, do not have to be submitted to a referendum; see
Walter/Mayer/Kucsko-Stadlmayer, Grundriss des Osterreichischen Bundesverfassungsrechts?’
(2007) ref 230. Furthermore, it is argued that "total revisions" of the Federal Constitution
cannot be implemented by international treaties, but merely by constitutional acts; see e.g.
Grabenwarter, Die Verteilung vilkerrechtsbezogener Zustéandigkeiten nach der Osterreichischen
Bundesverfassung, ZOR 48 (1995) 79 (114); this opinion is shared by the Legal Service of the
Austrian Federal Chancellery, see e.g. 789 BIgNR 22. GP, 2, ref 3.1. Another - from my point of
view accurate - opinion states that international treaties are subsumed under Article 44 (3) B-
VG due to the fact that Article 44 (3) B-VG refers to "any total revision"; see Gamper, Die
verfassungsrechtliche  Grundordnung als  Rechtsproblem  (2000) 80 f;  Ohlinger,
Verfassungsfragen einer Mitgliedschaft zur Europdischen Union (1999) 53 ff.

51 1546 BIgNR 18. GP, 4 f.

52 See Griller, Verfassungsfragen der dsterreichischen EU-Mitgliedschaft, ZfRV 1995, 89 (94).

53 1546 BIgNR 18. GP, 4.

54 The original wording is: ,Der dargelegte Anwendungsvorrang unmittelbar wirksamen
Gemeinschaftsrechts in der 6sterreichischen Rechtsordnung hat zur Konsequenz, dass alle
innerstaatlichen Organe der Gesetzgebung und Vollziehung innerstaatliche Rechtsvorschriften -
gleichviel, ob es sich um Verfassungsrecht, einfachgesetzliche Regelungen oder Verordnungen
handelt - auBer acht zu lassen haben, sofern sie mit unmittelbar anwendbaren Rechtsakten
des Gemeinschaftsrechts in Widerspruch stehen"; see 1546 BIgNR 18. GP, 7.

55 VfSlg 15.427/1999.

56 Article 133 para 4 B-VG.

57 Which was confirmed by the ECJ in the case C-462/99 Connect Austria [2003] ECR I-5197.
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Although this understanding of supremacy is not explicitly laid down in the
EU-Beitritts-BVG it has to be pointed out that the chosen legal technique at any
rate implies a link to the ECJ's concept of "unlimited" supremacy. According to
Article 1 (2) of the accession treaty, the provisions of the accession act>® shall
form an integral part of the accession treaty. Pursuant to Article 2 of the
accession act "the provisions of the original Treaties and the acts adopted by the
institutions before accession shall be binding on the new Member States and
shall apply in those States under the conditions laid down in those Treaties and in
this Act". As the ECJ's supremacy doctrine has to be subsumed under the "acts
adopted by the institutions before accession" it is also part of the "accession
acquis".”® From the Community point of view, the obligation to accept the ECJ's
theoretical concept of supremacy could also be drawn from the indirect
incorporation of the supremacy doctrine in paragraph 2 of the Protocol (No 30)
on the application of the principles of subsidiarity and proportionality. All this
leads back to the very fundamental question of the dependence of European Law
on national law and the question of whether primacy of Community law derives
from the autonomy of Community law or from the national constitutional orders.
If the Member States are - as it is the opinion of the author of this article -
allowed to set limits when authorizing the transfer of sovereignty to the
European Union/European Community by locating a (written or unwritten)
"supremacy clause" in their national legal orders, even a European "supremacy
clause" incorporated in the treaties would still have limited effects in cases in
which these very effects are limited by the national constitutional orders.

The latter approach - one could call it "perspective of national
constitutionalism"®® - is also consistent with the Austrian way of opening the
legal order to Community law. As regards the primacy of Community law, the
question comes up, whether the Austrian legislator limited the effect of
supremacy when transferring sovereign rights to the European Union/European
Community in the course of the accession in the year 1995. As there is - as
mentioned - no such limitation regarding (ordinary) constitutional law, the
question is focused on possible conflicts with basic principles of the Austrian
constitutional order.

Even though the EU-Beitritts-BVG does not contain any explicit limitation of
supremacy, the explanatory notes to the legislative proposal of the Federal
Government seem to assume the existence of an inherent limitation of
supremacy as regards conflicts between European Community law and basic
principles of the Austrian constitutional law, a clause known as "Integrations-
schranke". The non-existence of a written "Integrationsschranke” might be
explained by a lack of need for such a clause.®! Regarding primary Community

58 Act concerning the conditions of accession of the Kingdom of Norway, the Republic of Austria,
the Republic of Finland and the Kingdom of Sweden and the adjustments to the Treaties on
which the European Union is founded, see O] C 241 of 29 August 1994.

59 See e.g. Gialdino, Some reflections on the acquis communautaire, CMLRev 1995, 1089
(1097 ff).

60 Maduro, Contrapunctual Law: Europe’s Constitutional Pluralism in Action, in: Walker (ed),
Sovereignty in Transition (2003) 501 (507).

61 1546 BIgNR 18. GP, 6.
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law, it is mentioned that future treaty changes will be subject to control as
regards the compatibility with the basic principles of the Austrian constitutional
order. If a treaty revision means a "total revision" of the Federal Constitution
according to Article 44 (3) B-VG the new treaty must once again be submitted to
a referendum by the Austrian population. As regards secondary law, the
explanatory notes assume that secondary Community law in case of conflicts
with the treaties as well as with the basic principles of the Austrian constitution is
null and void.®? The report of the committee on constitutional affairs of the
National Council emphasizes that the Austrian opening-mechanism could not be
seen as "carte blanche".%3

With regard to primary law, it is unproblematic to agree with the statement in
the explanatory notes to the legislative proposal of the Federal Government of
the EU-Beitritts-BVG. The EU-Beitritts-BVG merely refers to the accession treaty
in accordance with the result of the negotiations as set forth by the accession
conference on April 12, 1994. As a consequence, the scope of the "total revision"
of the Austrian constitution according to Article 44 (3) B-VG is limited by the
scope of the accession treaty. The "total revision", however, does not cover any
further revision of the treaties. Thus, any further change of primary Community
law again has to be monitored regarding the compatibility with the basic
principles of the Austrian constitutional law. If a treaty revision changes or
violates these basic principles - and for that reason has to be seen as "total
revision" of the Austrian constitution - the new treaty must be submitted to a
referendum by the Austrian population in accordance with Article 44 (3) B-VG. To
that extent, the opening-technique of the Austrian legal order contains an
"Integrationsschranke" as regards changes of primary Community law. Due to
the fact that none of the treaty revisions since Austria's accession to the Union
was seen as "total revision" of the Austrian constitution, there was so far no need
for further referenda.®*

62 The original wording is: "Aus der Sicht des dsterreichischen Bundesverfassungsrechts bedeutet
dies, dass Rechtsakte von EU-Organen, mit denen die Befugnisse, die sich aus dem mit dem
Beitrittsvertrag Gbernommenen EU-Primarrecht ergeben, Gberschritten werden und die mit den
Grundprinzipien der O&sterreichischen Bundesverfassung in ihrer durch den EU-Beitritt
modifizierten Fassung in offenkundigem kontradiktorischem Widerspruch stiinden, insoweit als
absolut nichtig und daher unbeachtlich anzusehen waren", 1546 BIgNR 18. GP, 7; see also
1600 BIgNR 18. GP, 14.

63 1600 BIgNR 18. GP, 14.

64 This was not without controversy as regards the ratification of the Constitutional Treaty; see
789 BIgNR 22. GP, ref 3.5; Schéffer, Gemeinschaftsrechtskonforme Interpretation und
Anwendungsvorrang am Beispiel des Verfahrensrechts, in: Holoubek/Lang (eds), Abgabenver-
fahrensrecht und Gemeinschaftsrecht (2006) 41; Schramm, Gesamtanderung der Bundesver-
fassung durch die EU-Verfassung? ZOR 61 (2006) 41; Hummer, Zum weiteren Schicksal des
Vertrages (iber eine Verfassung fiir Europa, JRP 2005, 257 (277 ff); Ohlinger, Der Vorrang des
Unionsrechts im Lichte des Verfassungsvertrages, in: Bréhmer/Bieber/Calliess/Langenfeld/
Weber/Wolf (eds), Internationale Gemeinschaft und Menschenrechte, Festschrift Ress (2005)
685 (692 ff); Hammer, EU-Verfassungsvertrag, Gesamtanderung der Bundesverfassung und
pouvoir constituant, juridikum 2004, 112; Ohlinger, EU: Referendum {iber Verfassung nétig?
Die Presse of 5 July 2004; Griller, Referendum Uber EU-Verfassung Pflicht? Keine Argumente in
Sicht, Die Presse of 12 July 2004.
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As for secondary Community law, one needs to distinguish between acts in
line with primary Community law and acts in conflict with the treaties.®> As
regards the former, there is no limitation mentioned in the explanatory notes to
the legislative proposal of the Federal Government of the EU-Beitritts-BVG.
Rather, as mentioned earlier, the intention of the EU-Beitritts-BVG was to open
the Austrian legal order in a way resulting from the special claim of validity of the
European Community's legal order, in particular supremacy and direct effect.%®
This "conformity" with the treaties has to be seen in reference also to the
jurisdiction of the ECJ and its tendency to widen the scope of Community
powers.%’ By acceding to the Union, Austria thus also accepted this integrationist
approach of the ECJ.

The situation is different when it comes to secondary Community law which is
in conflict with the treaties. The explanatory notes to the legislative proposal of
the Federal Government of the EU-Beitritts-BVG state that such acts are - under
the condition that there is also a conflict with the basic principles of the Austrian
constitution — null and void.®%® The conformity of such acts with the basic principles
of the Austrian constitution has to be scrutinized by any legislative or
administrative organ.®® As a consequence, the legislator assumed that there is an
unwritten "Integrationsschranke"” as regards "ultra vires"-acts of secondary
Community law which - at the same time - conflicts with basic principles of the
Austrian constitutional order. Although even the ECJ’° accepts - under certain
circumstances’! - legally non-existent provisions of secondary Community law,
"ultra vires"-acts as referred to in the explanatory notes to the legislative
proposal of the Federal Government of the EU-Beitritts-BVG are different and
understood in a wider sense. According to the ECJ72, the finding that an act of a
Community institution is non-existent "is reserved for quite extreme situations".
It is obvious that the ECJ does not cover the same decisive factors as the
Austrian Government (a "mere" conflict to the primary law and - in addition - a
conflict to the basic principles of the Austrian constitution). The fact that the
"Integrationsschranke" as meant by the legislator of the EU-Beitritts-BVG is not

65 This matter does not cover secondary law adopted before the accession of Austria.

66 1546 BIgNR 18. GP, 4.

67 See e.g. case C-148/02 Garcia Avello [2003] ECR I-11613 and case C-176/03 Commission/
Council [2005] ECR I1-7879.

68 1546 BIgNR 18. GP, 7.

69 See Holzinger, Die Auswirkungen der 6sterreichischen EU-Mitgliedschaft auf das &sterreichi-
sche Verfassungsrecht, JRP 1996, 160 (167).

70 See e.g. case C-475/01 Commission/Greece [2004] ECR I-8923, ref 19; see Weinzierl, Die
Ouzo-Entscheidung des EuGH (Rs. C-475/01) - Eine ungenutzte Méglichkeit der Bereinigung
der Gemeinschaftsrechtsordnung von Widerspriichen, EuR 2005 H 6, 759; see also case C-
137/92 BASF [1994] ECR I-2555, ref 48 ff; case C-74/91 Commission/Germany [1992] ECR I-
5437, ref 11; cases 7/56 and 3/57 - 7/57 Algera [1957] ECR 39.

71 According to the ECJ, "measures tainted by an irregularity whose gravity is so obvious that it
cannot be tolerated by the Community legal order must be treated as having no legal effect,
even provisional, that is to say they must be regarded as legally non-existent", see case C-
475/01 Commission/Greece [2004] ECR 1-8923, ref 19.

72 Case C-137/92 BASF [1994] ECR I-2555, ref 50.
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covered by the ECJ's doctrine of legally non-existent acts of secondary law does
not imply that setting such limitations to supremacy is illegitimate from a
Member States' point of view. On the contrary, it is up to the Member States to
set limits when authorizing the transfer of sovereignty to the European
Union/European Community. Obviously, the approach of the legislator of the EU-
Beitritts-BVG is based on this understanding when mentioning the "authorization
to integration" ("Integrationsermé&chtigung” 73). It is just as obvious that the
legislator of the EU-Beitritts-BVG wanted to set a limit to supremacy when
provisions of secondary Community law are in conflict with primary law and the
basic principles of the Austrian constitution. The fact that there is no written
"Integrationsschranke" does not change this undoubted finding.”#

= Dr. Albert Posch (Legal Service of the
Austrian Federal Chancellery in Vienna) is
LL.M. candidate at the Columbia University,
New York, albert.posch@law.columbia.edu.
This article solely represents the personal
views and opinions of the author.

73 1600 BIgNR 18. GP, 14.

74 See also Walter/Mayer/Kucsko-Stadlmayer, Grundriss des 0Osterreichischen Bundesverfas-
sungsrechts® (2007) ref 246/10; Janko, Gesamtinderung der Bundesverfassung (2004)
412 ff, in particular 427 ff; Mayer, Die Osterreichische Grundrechtsordnung nach dem EU-
Beitritt, AnwBI 1996, 152 (155); Kucsko-Stadlmayer, Der Vorrang des EU-Rechts vor
dsterreichischem Recht, ecolex 1995, 338 (343); Ohlinger, Unmittelbare Geltung und Vorrang
des Gemeinschaftsrechts und die Auswirkungen auf das verfassungsrechtliche Rechtsschutz-
system, in: Griller/Korinek/Potacs (eds), Festschrift Rill (1995) 359 (366); Ohlinger, Ein
Verfassungsstaat an der Schwelle zur Europaischen Union, Zu den verfassungsrechtlichen
Grundlagen der EU-Mitgliedschaft Osterreichs, in: Due/Lutter/Schwarze (eds), Festschrift
Everling (1995) 1017 (1020). It has to be mentioned that this opinion is disagreed by a
considerable part of the Austrian literature: See Ohlinger/Potacs, Gemeinschaftsrecht und
staatliches Recht® (2006) 57; Winkler, Integrationsverfassungsrecht (2003) 141 f; Baum-
gartner, Der Rang des Gemeinschaftsrechts im Stufenbau der Rechtsordnung, JRP 2000, 84
(86); Frank, Altes und Neues zum Vorrang des Gemeinschaftsrechts vor staatlichem Recht,
ZOR 55 (2000) 1 (18 ff); Hengstschldger, Grundrechtsschutz kraft EU-Rechts (Teil 2), 1BI
2000, 494 (496); Moritz, Zum Stufenbau nach dem EU-Beitritt, 0JZ 1999, 781 (784);
Onlinger, EU-BeitrittsBVG, in: Korinek/Holoubek (eds), Osterreichisches Bundesverfassungsrecht,
Textsammlung und Kommentar (1999) ref 25; Ohlinger, Verfassungsfragen einer Mitgliedschaft
zur Europaischen Union (1999) 182; Potacs, Anmerkungen zum Urteil des VfGH v 24.6.1998,
G 2/97, JBI 1999, 176 (176); Potacs, Erfahrungen eines neuen Mitgliedstaates im Hinblick auf
die européische Rechtseinheit - das Beispiel Osterreichs, EuR 1998 Beiheft 1, 59 (59 ff).
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Simone Motyka/Andreas Schirk
Constitutional Limits to Security

4™ \Vienna Workshop on International Constitutional Law

On 16™M /17 May 2008, the Fourth Annual Workshop on International
Constitutional Law took place on the top floor of the "Juridicum". The organizers
Dr. Harald Eberhard, Dr. Konrad Lachmayer, Mag. Gregor Ribarov and Dr. Gerhard
Thallinger invited experts on constitutional law from Austria to Argentina to talk
about the very sensible topic of "security" and its constitutional aspects. The
main questions were: What are the specific constitutional limits on security? How
can security be achieved without restricting constitutional values like the rule of
law or human rights, and can constitutional law itself help to guarantee security?
Giving answers to these questions the lecturers concentrated on analyzing the
current relation between constitutional law and security and discussed its future
development.

For further information about the ICL-Workshop and publications see www.
internationalconstitutionallaw.net.

I) SECURITY AND CONSTITUTION

A. Introduction

The first lecturer, Konrad Lachmayer, outlined the forces at play between
constitutional law and the principle of security. At first, he analyzed the term
security in order to set it in context with constitutional aspects. Generally
speaking, security means the absence of different threats. Thus, one main
element of security is the achievement of protection by locking out or reducing
threats. Nevertheless security is not absolute and security-related measures
cannot avoid threats for 100 per cent. So another important aspect is the
confrontation with threats, which requires reaction. Moreover one should bear in
mind that specific measures stabilise the society itself, e.g. people feel more
secure, if there is more surveillance.

Speaking of constitutional aspects of security, Lachmayer focused on the
relation between the state and individuals. According to him, constitutional law
has two main functions in this relationship nowadays. First of all constitutional
law is deemed an important instrument to legitimate the state to act in order to
guarantee security for the society. Concurrently, constitutional law also limits the
power of the state, which can be a possible threat for individuals as well, as
exemplified in the misuse of powers or torture. Existing instruments avoiding
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these threats are the system of "checks and balances" and liberal rights like
freedom of expression.

Hence there is certainly a direct connection between security and
constitutional law, which might be described in different ways. Firstly, security
might be seen as a basic requirement for constitutional law. Secondly, the
guarantee of security requires exceptions of the constitutional law especially in
the "state of emergency". Another approach is that constitutional law is seen as
the framework in which security is established.

In Lachmayer's view security tends to become more and more a part of
constitutional law. The differentiation between categories of security like external/
internal and preventive/repressive seems to be obsolete. Security in the sense of
"the rule of law" and "the right to security" or "the right to human security" are
the keywords of the future.

B. Security and terrorism

The lecturer, Kirsten Schmalenbach, seeked to examine constitutional limits
to security by analyzing the available remedies in the Kadi ! case, where human
rights take a secondary role in the Security Council's fight of international
terrorism. The UN-Security Council declared terrorism as a major threat to
international security and enacted a great number of resolutions, which required
UN-member States to freeze the assets of individuals and entities affiliated with
the Taliban and Al Qaeda. The names of these parties are listed in an annex to
the SC resolutions. These resolutions, however, affect fundamental rights like the
right to respect for property, the right to be heard and the right to effective
judicial review. Thus, the guarantee of international security might lead to
breaches of fundamental human rights. Mr. Kadi found himself on such a list
annexed to the SC resolutions but no effective remedies to be "delisted".
Schmalenbach gave an overview of the available remedies on national, European
and UN levels.

Schmalenbach reminded that UN resolutions have to be implemented and
enforced by UN-member states. Therefore legal remedies against the implementing
measures are available within the municipal legal system. The success of the
legal actions of the listed persons, however, depends largely on the position of
UN-law within national law. Moreover one has to keep in mind, that all necessary
information for the judgments of the national courts is very sensible data and
under control of the Security Council. Thus, proper judicial review might not be
possible on national level. On European level Schmalenbach referred to the CFI
Judgment in the Kadi case as a "judicial tsunami". The CFI ruled that it has no
jurisdiction to examine the compatibility of EC regulations implementing SC
resolutions with fundamental rights protected by the EU, unless they violate jus
cogens.? The CFI argued that UN-law prevails over Community law and therefore

it has no authority to review indirectly SC resolutions. Nevertheless the CFI did

1 Case T-315/01, Kadi v. Council and Commission, [2005].
2 Case T-315/01, Kadi v. Council and Commission, [2005] paras 225.
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not question whether the relevant human rights norms constitute jus cogens or
not.- In the meantime the ECJ ruled that Community Courts have jurisdiction to
review measures adopted by the Community giving effect to resolutions of the
Security Council of the United Nations and set aside the judgement of the CFI. In
exercising that jurisdiction, it considered that the contested EC regulation
infringed Mr Kadi's fundamental rights under Community law.3- On UN-level

available remedies are very rudimental, admitted Schmalenbach. As a consequence,
the main question is whether there is a legal duty of the UN to establish a judicial
review system. Schmalenbach supported this idea by giving following arguments:
Firstly, the UN Charter provides for freedom and justice for individuals as its main
aims. Following this it seems almost contrary to give persons listed on the annex
of the SC resolutions no effective remedies. Secondly, the establishment of the
two International Criminal Tribunals (ICTY and ICTR) is the very expression of
the UN's conviction that all individuals accused of crimes are entitled to a fair
trial before an independent tribunal established by law.

Finally, Schmalenbach pointed out that the legal duty of the UN to provide for
a judicial review mechanism competent to review and lift targeted sanctions
persist vis-a-vis its member States and it lies in their hands to insist on the
establishment of a proper judicial review system.

II) PRIVATE MILITARY COMPANIES
AND UN PEACEKEEPING

A. Introduction

Private military companies (PMCs) have been involved in peacekeeping
operations since the 1990s. In the past few years, Chia Lehnardt explained, the
security environment in fragile states has continued to grow more complex.
Personnel of humanitarian organizations and international organizations frequently
have become popular targets of attack. This development not only unveiled once
again the lack of sufficient material and military support as a fundamental
problem of the UN, but also increased step-by-step the demand for commercial
security. Despite their mixed reputation PMCs have earned (i.e. in Iraq), they
have been implicitly and explicitly accepted by NGOs, international organizations,
and national governments. Numerous academics and practitioners perceive PMCs
not only as a solution to the political, financial and institutional constraints on the
UN's ability to respond quickly and efficiently to crises, but also as a welcome
alternative to an inefficient, unaccountable and costly world organization. While
dealing with the presence of PMCs in peacekeeping operations in general (functions
in the context of peacekeeping operations PMCs have taken so far), Lehnardt
focused on legal issues and essential questions raised by them.

3 Case C-402/05 P, Kadi v. Council and Commission, [2008].
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B. PMCs carrying out the
Security Council Mandate?

An administrative regulation, concerning the question of which functions
under a Security Council mandate might be outsourced or not, appears to be
missing. The lecturer further noted that PMCs had not only provided services in
support of such a mandate, but also had carried out some of its more ancillary
aspects constituting peace consolidating measures or post-conflict measures,
e.g. the clearing of mines in Southern Sudan. If a peace mission operates in a
non-benign environment and the robust use of force is integral to the operation
such asmaintenance of demilitarized areas through armed patrolling, the
distinction between carrying out the mandate and providing armed "support" for
the mandate on the other hand might be "accurate from a legal point of view,
but rather artificial in practice", she critically noted.

C. The Status of Private Military Personnel
under International Humanitarian Law

According to Lehnardt, the idea that PMCs must not engage in hostilities may
underlie the delineation, between PMCs as carrying out or solely providing
support for a mandate. To the extent such a distinction was made however, it is
one which in practice could be extremely difficult to sustain, she pointed out and
shaped the problem from an international humanitarian law perspective by citing
the case in which the threshold of armed conflict is crossed.

Private military personnel not connected to the UN force do not have the
status of combatants; consequently PMC personnel do not have the right to
participate directly in hostilities. But armed defence of civilian persons or objects
is in principle covered by the right to self-defence or defence of others, thus
precluding domestic criminal liability of a personnel using force. Lehnardt tackled
the very critical point: "However, the question what actions precisely are covered
by the right to self-defence on the one hand, and what would constitute hot
pursuit or direct participation on the other is difficult to answer, particularly in
low-intensity conflicts with asymmetric warfare."

D. International Responsibility
for Misconduct of PMC Personnel

If PMC personnel violate interests protected by international law (e.g.
shooting indiscriminately at civilians), who bears responsibility for such acts: the
UN, its member states, both, or none of them? It is particularly difficult to find a
proper answer to that crucial question because of two reasons: first, relationships
not between two, but three actors - the UN, states, and the PMC employee -
must be considered. Second, there is virtually no case law on responsibility of
international organizations and less practice than in the context of state
responsibility from which principles can be drawn. Therefore, only cautious
conclusions could be drawn about responsibility of the UN, Lehnardt claimed.
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III) CONSTITUTIONAL STRUCTURES FOR THE LEGITIMATE
PROVISION OF FREEDOM AND SECURITY BY THE STATE:
A GOVERNANCE PERSPECTIVE

A. Setting the Scene

Matthias Koétter talked about deficits of legitimacy arising from security laws
and measures and he outlined different ways to deal with the conflict between
collective security and individual freedom, which states and international
organisations equally must address: Starting from a purely legal analysis, he
soon set the scene for a governance perspective.

At first, he looked at the problem from a traditional constitutional point of
view. In order to be legitimate, all state action has to meet the constitutional
specifications. , and above all, the democratic expectations of representation;
hence, representation is the principle of legitimation. In this sense, he further
concluded, state action was only legitimate if and as long as it executed the
collective will and, by doing so, expressed collective autonomy. In most of the
constitutional states the standards for security laws to be legitimate are individual
human rights. Laws that do not meet these standards lack the necessary
legitimacy.

Kotter sketched the problem related to legitimacy by describing the situation
in Germany, where the judicial review of provisions on "acoustic surveillance of
private living space" (the so called "GroBer Lauschangriff") took almost six years,
finally assessed intensive violations of human rights and annulled the relating
legislative act. Kétter detects a massive lack of legitimacy for the period of
review and noted that only actions taken by legislation in compliance with a
certain pattern of guidelines - which had been set out by the recent ruling/
decision of the German Constitutional Court - could legitimate such a law for
future enforcement.

B. Postponed Legitimation: a Security Governance Process

He calls that procedure a "process of postponed legitimation": according to
his thesis, the adequate legitimation of security laws can only be achieved by
different legislative and executive bodies interacting and evaluating the relevant
law over a period of time. This process provides the answer to the problem of
constitutional indisposition, because it takes into account the public perception of
the precarious lack of legitimacy and formulates a decent strategy to meet with
public legitimacy expectations by integrating various actors (courts, legislative
bodies, jurisprudence and other disciplines).

The lecturer sees deficits of legitimacy arising with "security governance" in
two dimensions: security measures of state security agencies cooperating with
private actors (e.g police private partnerships) shape a functional dimension,
whereas security governance in transnational multi level regimes happens in a
territorial dimension. In these fields no certain expectations and approved standards
to legitimacy exist yet, often it is not even clear, whose legitimation expectations
are to be met. Kétter then focused on processes of legitimation using governance
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analysis - whose research subject is the provision of collective goods and
governance actions by a plurality of social actors - as a tool to draw some
conclusions for constitutional law and for the "process of postponed legitimation".

C. Case Studies

To illustrate the abstract problem, he alleged the example of United Nations
Smart Sanctions against terrorist suspects: based on a number of Security
Council Resolutions (on the fight against international terrorism), a Sanctions
Committee was installed to compile and update a list of individuals being
associated with Al-Qaida or the Taliban. The listing implicates the freezing of
assets and travel bans. Since 2001, a number of cases of incorrect listings has
been reported - often only due to misspelling of Arab names. For a long time,
seeking for diplomatic protection (of their governments) had been the only "legal
protection" open to listed people. Today it is possible to address the Focal Point
of the Sanctions Committee, but there is still no right to an adequate decision, or
to effective review.

No adequate transnational regulation or regime, and no legal protection have
to be constated in Interpol's targeted tracing of people by photographs. Kétter
argued that, in both cited cases of international security agencies, the
institutional setting had been extended in order to improve the effectiveness of
crime prevention and suppression without adding legitimation structures - the
need for collective security provision seemed to overweigh what is permitted by
law and therefore legitimate. According to Kotter, adequate structures of
legitimacy are to be developed. Thus, his further question is: Who will provide
these structures, and how, and to which aim? To find a proper answer he
introduced the audience to governance analysis and promoted its means. Due to
its trans-disciplinarily driven approach to establish a consistent set of
terminology for different (governance) phenomena and perspectives governance
analysis could interlink constitutional law and social sciences. Kétter understands
legitimation as a governance process with a set of actors approving a legal norm
or any other collectively binding act. Governance analysis distinguishes between
two ways or models of legitimation: As long as the relevant act was created
within a legitimate framework and procedure it is purely input-based. But
legitmation can also be achieved by evaluating the predicted output of the act, or
by permanently revaluating solely the possibility to approve the debatable norm.
In the latter case, the norm can either prove its value or not.

Generally speaking, legitimation is always dependent on the specific principle
of legitimating, i.e., to which aim the process (you mean the process of
providing identification documents - if so, I think it is important to state in detail
to what process of legitimating you are referring) has to be run through.

Both constellations of international security agencies' measures go beyond
national law to relate to various structures of regulation. "But which legitimation
expectations these structures would have to meet?" Kétter asked.

The basic rule for Security Council decisions is the representation of the UN
members. But this standard may differ when measures have direct effect not
only on states but also on individuals. Addressing the Focal Point of the Sanctions
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Committee to demand for an internal review of the listing does not lead to
substantial control and a decent decision by the Committee. The delisting still
depends on the decision of one of the member states' government. Kétter
underpinned his findings by applying the concepts of legitimating: the status-quo
is insufficient, thinking of an input-based model, and from an output-based view,
the regime simply has failed. He proposed the creation of a "Control Committee"
to improve control and review. On an absolutely confidential basis, it should get
access to information which has caused a listing, and when detecting mistakes, it
should give delisting proposals to the Sanctions Committee.

Interpol (a transnational network of national security agencies, being
considered an international organisation) in turn knows such a Control Committee.
However, it has very few competences. The rules regulating Interpol's internal
organisation and allocation of competences are soft law. The institutional
uncoupling of transnational networks causes difficult problems of legitimacy,
especially if it leads to autonomous actions that affect individuals' human rights.
In the latter case, the regulatory framework had to provide normative standards
for actions to generate legal certainty and make legitimacy possible. Following
Kétter further, the soft law structures have to include at least provisions for
functions and competences, substantive standards like privacy and data
protection, and control mechanisms. He underlined that pure output was not
enough; purpose alone could not sanctify the means - not even in the very
successful cases of search warrants for pedophile suspects. From the perspective
of "postponed legitimating" - presented at the beginning - he realized open
legitimation expectations which would have to be met in the future, indeed in
both cases of Smart Sanctions and Interpol. Here and there, additional regulation
and especially structures for legal review installed along individual cases seem to
be necessary.

IV) SECURITY VERSUS FREEDOM

Pablo Riberi, our guest lecturer from Cordoba, Argentina and Petra Bard,
concentrated on specific issues in our legal order arising from the guarantee of
security. In democratic legal systems, the main governing principles are protection
of the human rights and the rule of law. The important legal question then
arises: whether security, as a highly political aim, accounts adequately for the
protection of human rights and the rule of law. Regarding the protection of
human rights, Bard addressed an important issue, namely the trust of society in
security-related legislative measures. Indeed the success of a measure highly
depends on the trust of the society in its effectiveness. Further, Bard clearly
stated that society gets used to specific measures very quickly, even if they
interfere with human rights. But, once constitutional rights are abandoned, it is
very difficult to regain them. For example: At airports it is already part of our
everyday life to take off belts, shoes and jackets.* How long will our society

4 See further on this issue the current discussion between the EU Commission and the EU
Parliament about "body scanners" at airports; see EU Parliament, resolution of 23 October
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accept this "you can leave your hat on approach"? Another sensible issue, which
Bard mentioned, is the data exchange between states as a new form of technical
control in liberal societies.> Bard reminded us that the establishment of trust of

the society in data protection is very important and helps to balance freedom and
security.

Bard regarded the EU-Charter of fundamental rights as a symbol for giving
freedom a new dimension. Although symbols are rarely used in law, the EU
Charter entails strong instruments to implement and strengthen human rights
(standards), also in the second and third pillar.

According to Riberi security should be seen as a collective right. Analyzing
constitutional aspects of security Riberi chose a more theoretical approach and
concentrated by guaranteeing security by limiting state power. In particular, he
dealt with the relation between the executive, legislative, and judicial branches.
Thus, limiting powers means limiting rights of one of these branches. But who is
the limiting authority? And who is bound by it? Certainly, limiting is a question of
legitimacy. Especially in state of emergencies the question arises: which branch
should be legitimated to decide and limit the other branches? Do we want judges
tutoring the parliament? Riberi observed that this is a question of trust to decide
which branch is the stronger one in state of emergencies.

V) SECURITY AND TORTURE -
ARE THERE ANY CONSTITUTIONAL LIMITS LEFT?

According to Art 3 of the ECHR, no one should be subjected to torture or to
inhuman or degrading treatment or punishment. The prohibition of torture is
"absolute" in the sense that no circumstances may justify torture. Julia Kozma
addressed the issue whether there are any constitutional limits to torture. From a
legal point of view the question is to be answered with a strict "no". However,
public security has been mentioned many times as a justification for torture
measures. In comparison with other human rights, interferences with human rights
in the name of public security are typical. Thus, could there be circumstances
under which exceptions from the absolute nature of torture are justified?
Thinking of international terrorism, examples where torture might be justified are
rather easy to find. Kozma tried to explain why there are no constitutional limits
left as far as torture is concerned and why therefore the public security argument
is not applicable. First of all, the legal wording does not allow any exceptions.
Further, Kozma argued that exceptions from torture might open "Pandora's box".
What is meant by that Kozma demonstrated by sharing her experiences with
"torture cases" in her function as assistant to the UN-special rapporteur on
torture, coming to the conclusion that torture can never contribute to security in

2008 on the impact of aviation security measures and body scanners on human rights, privacy,
personal dignity and data protection, P6_TA(2008)0521.

5 The importance of data protection is in the centre of attention again after the latest data-
scandal at the T-Mobile Germany, which has lost the data of around 17 million T-Mobile
Germany customers.
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our society. On the contrary, the guarantee of the prohibition of torture is a form
of security, Kozma pointed out.

VI) RESUME

All lecturers demonstrated that deployment of security-related measures is
not only a question of political will, but also raises a humber of legal issues that
need to be addressed before implementing them. Unresolved legal tensions
might especially be triggered by interference with constitutionally guaranteed
rights. In terms of "prohibition of torture" Kozma made clear that exceptions of
the absolute nature of this human right in order to achieve security certainly do
not make us safer. To establish constitutional limits to security Lachmayer
suggested to "reconceptualize" security in constitution, because old categories do
not work any more. In assessing the constitutionality of security measures Bard
pointed out that it is fundamental for a functioning democracy that constitutionally-
guaranteed rights are not overruled. Further the legal challenge is not only to
balance different interests but also to establish the value of trust to the society at
large.

To deal with deficits of legitimacy arising whenever the conflict of collective
security and individual freedom has to be addressed by states or international
organisations, Kétter argued for additional regulation on transnational level and
more effective structures for legal review. Governance analysis' perspective could
be very helpful to understand the process and to consider all relevant actors and
structures of regulation. "However, the more binding regulations we have, the
closer this perspective gets to a constitutional law approach", Koétter stated to
close the "constitutional circle".

The discussion whether or not states should delegate more functions to the
private sector is also one about lending legitimacy. Lehnardt observed a deeply
rooted aversion inside and outside the UN with commercial military actors.
According to Lehnardt, this aversion is behindthe reasonthat PMCs are unlikely to
play a greater role in the foreseeable future. Apart from questions of law or
operational feasibility, Lehnardt identified the really crucial one: What would be
left of an international community which outsources the first promise of the UN
Charter to private companies?

The following are the main theses which might be drawn from the Workshop:
Firstly, there is an urgent need to balance security interests with constitutional
norms, when these constitutional norms tend to be restricted too easily. The
lecturers showed that there are many constitutional uncertainties within the
current concept of security, as constitutionally-guaranteed rights are not respected
adequately. However, the guarantees of human rights - in the context of data
protection, prohibition of torture, and the right to be heard are themselves a
specific form of security intended to protect the society as a whole. Looking into
the future, the lecturers agreed that constitutional aspects have to gain more
importance in the sense that constitutional values and constitutionally guaranteed
rights are to be strengthened.

Provided with reading materials containing useful background information on
the relevant issues of security research, the participants were well equipped to
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elaborate on the legal and political problems in context. Bringing together
academics, practitioners and students, the workshop served as a perfect forum
for an open discussion on the critical relationship between security and the
central constitutional principles of democracy and individual freedom.

= Simone Motyka is researcher at the Salzburg
Centre of European Union Studies (SCEUS),
simone.motyka@sbg.ac.at.

® Andreas Schirk is researcher at the University
of Vienna, andreas.schirk@univie.ac.at.
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B CONSTITUTIONAL DEVELOPMENTS
IN AUSTRIA

Tanja Marktler

The European Court of Justice as lawful Judge

Austrian Constitutional Court
Judgement from December 11", 1995
VfSlg. 14.390

1. Preliminary Reference Procedure under Article 234 EC

a. The Regulation

As supremacy! and direct effect characterise European Community law,?2 many
questions concerning its validity and interpretation arise in the Member States.
Who adjudicates those questions? Courts at the European level, national
(constitutional) courts or both? The preliminary reference procedure under Article
234 EC3 answers this question of competencies.* Article 234 EC can be qualified
as a procedural link between the national courts and the European Court of Justice
(ECJ); it provides that

"The Court of Justice shall have jurisdiction to give preliminary rulings
concerning:

(@) the interpretation of this Treaty;

(b) the validity and interpretation of acts of the institutions of the Community
and of the ECB;

(c) the interpretation of the statutes of bodies established by an act of the
Council, where those

statutes so provide.

Where such a question is raised before any court or tribunal of a Member
State, that court or tribunal may, if it considers that a decision on the question is
necessary to enable it to give judgment, request the Court of Justice to give a
ruling thereon.

1 Cf. Korinek, Die doppelte Bedingtheit von gemeinschaftsrechts-ausfihrenden innerstaatlichen
Rechtsvorschriften, in Hammer/Somek/Stelzer/Weichselbaum (eds.), Demokratie und sozialer
Rechtsstaat in Europa - Festschrift fiir Theo Ohlinger (2004) 131.

See Posch, Community law and Austrian constitutional law, in this issue.

Treaty establishing the European Community (consolidated text), OJ 2002 C 325/33.

Cf. Ipsen, Europaisches Gemeinschaftsrecht (1972) paras. 10/22-26; for detailed information
on the preliminary ruling procedure see Oppermann, Europarecht® (2005) § 9 paras. 53 et seq;
Streinz, Europarecht’ (2005) paras. 630 et seq; Thun-Hohenstein/Cede/Hafner, Europarecht®
(2005) 214 et seq.

www.icl-journal.com o llPl 4/2008, 294

APWN



B DEVELOPMENTS R Marktler, European Court of Justice as lawful Judge

Where any such question is raised in a case pending before a court or tribunal
of a Member State against whose decisions there is no judicial remedy under
national law, that court or tribunal shall bring the matter before the Court of
Justice."

b. The Role and the Content of Article 234 EC

The purpose of Article 234 EC is to ensure the proper application and uniform
interpretation of the European Community law in all Member States.” The
preliminary ruling procedure is an interlocutory procedure: provided that the
concrete question is relevant for the decision, national courts stay their
proceedings and make reference to the ECJ under Article 234 EC;® then the ECJ
makes a decision concerning the interpretation of primary or secondary European
Community law, but does not decide the case, rather its decision has a binding
effect on the judgement of the reference-court which then has to make a
decision on its national case, taking the decision of the ECJ into consideration.’”
Article 234 EC also fulfils an important function regarding the protection of
individual rights.8 Whereas the individual legal protection under Article 230 (4)
EC (action for annulment) is limited due to the requirements of direct and
individual concern, Article 234 EC offers individuals a possibility to invoke
European Community law before national courts. In fact, the litigants do not
have the right to refer a question to the ECJ, ° they can merely suggest the
reference before the national courts; those, if required, have to refer the pending
case to the ECJ. Numerous basic principles of the European Community law, such
as the direct effect of directives'?® and state-liability,!! have been developed by
the ECJ through preliminary decisions.!?

The legal terms court and tribunal in Article 234 (2) and (3) EC do not have
the same meaning as they have in the Member States. Rather, they have to be
understood in a European context. The ECJ established some criteria a national
office must meet in order to be qualified as a court or tribunal in the legal sense
of Article 234 (2) and (3) EC: "In order to determine whether a body making a

ECJ Case 283/81, CILFIT [1982] ECR 3415, para. 7.

Cf. also Article 225 (3) EC, Article 68 EC and Article 35 EU.

See Kotschnigg, Bindungswirkung von Vorabentscheidungen des EuGH - Binding Effect of

Decisions of the European Court, SWI 1998, 362; Pollak, Bindungswirkung von Auslegungs-

urteilen des Europaischen Gerichtshofes (EuGH) im Vorabentscheidungsverfahren, RZ 1998, 190.

8 See Griller, Individueller Rechtsschutz und Gemeinschaftsrecht, in Aicher/Holoubek/Korinek
(eds.), Gemeinschaftsrecht und Wirtschaftsrecht - Zentrale Probleme der Einwirkung des
Gemeinschaftsrechts auf das 6sterreichische Wirtschaftsrecht (2000) 122 et seq; Fischer/Kock/
Karollus, Europarecht* (2002) para. 1428.

9 Cf. ECJ Case 283/81, CILFIT [1982] ECR 3415, para. 9.

10 ECJ Case 9/70, Grad [1970] ECR 825; Case C-91/92, Faccini Dori [1994] ECR I-3325.

11 See especially the leading cases ECJ joined cases C-6/90 and C-9/90, Francovich [1991] ECR
I-5357; joined cases C-46/93 and C-48/93, Brasserie du Pécheur [1996] I-1029.

12 For the development of the law by judicial interpretation see Schroeder, Zu eingebildeten und

realen Gefahren durch kompetenziiberschreitende Rechtsakte der Europdischen Gemeinschaft,

EuR 1999, 452; Calliess, Grundlagen, Grenzen und Perspektiven europdischen Richterrechts,

NJW 2005, 929.
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reference is a court or tribunal for the purposes of Article 177 [now Article 234]
of the Treaty, which is a question governed by Community law alone, the Court
takes account of a number of factors, such as whether the body is established by
law, whether it is permanent, whether its jurisdiction is compulsory, whether its
procedure is inter partes, whether it applies rules of law and whether it is
independent."!3 According to Article 234 (2) EC any court or tribunal of a Member
State has the right to refer a case to the ECJ; national courts of last resort!4 have
the obligation to make a preliminary reference under Article 234 (3) EC.'> There
are only two exceptions to those general principles to be taken into account.
Firstly, national courts against whose decisions there is a judicial remedy under
national law and which have doubts about the validity of a Community act have
to refer the case to the ECJ, as they have no jurisdiction to declare that acts of
Community institutions are invalid.'® Secondly, the ECJ] created in its CILFIT
judgment!” some criteria that relieve national courts or tribunals of last resort of
their duty to make a preliminary reference. There is no duty to refer a question
to the ECJ, if that question is not relevant,!® if the question raised is materially
identical with a question which has already been the subject of a preliminary
ruling in a similar case,!® if previous decisions of the Court have already dealt
with the point of law in question?® or if the correct application of Community law
is so obvious as to leave no scope for any reasonable doubt?! (acte clair). The
majority of questions appearing in national courts and referring to Community
law do not satisfy this criterion of obviousness, so that national courts of last
resort are in most cases required to make a preliminary reference under Article
234 EC. But what are the legal consequences if such a public authority breaches
its obligation to bring the matter before the ECJ?

c. Legal Consequences of a Breach of Article 234 EC

On the Community level, a violation of Article 234 (3) EC caused by a Member
State court decision is a violation of the EC-Treaty and provokes an infringement
proceeding opened by the Commission under Article 226 EC. Due to the principle
of judicial independence, the Commission is very careful with the exercise of its

13 ECJ Case C-54/96, Dorsch Consult [1997] ECR 1-4961, para. 23.

14 For the obligation to refer and the definition of a court or tribunal against whose decisions there
is no judicial remedy under national law see ECJ Case C-99/00, Lyckeskog [2002] ECR I-4839.

15 Cf. Schoibl, Zum Umfang der Vorlagepflicht nationaler Gerichte an den Europaischen Gerichts-
hof nach Art 177 EG-V - Anmerkungen zu OGH 27.6.1995, 4 Ob 1043/95 und OGH 9.5.1995,
4 Ob 37/95, WBI 1996, 10; Vcelouch, Gerichtskompetenz und EU (1996) 26 et seq; Herzig,
Aktuelle Fragen zur Praxis des Vorabentscheidungsverfahrens in Osterreich, WBI 2003, 245;
Ohlinger/Potacs, Gemeinschaftsrecht und staatliches Recht - Die Anwendung des Europarechts
im innerstaatlichen Bereich® (2006) 182 et seq.

16 ECJ Case 314/85, Foto-Frost [1987] ECR 4199, para. 15.

17 ECJ Case 283/81, CILFIT [1982] ECR 3415.

18 1Ibid, para. 10.

19 1Ibid, para. 13.

20 1Ibid, para. 14.

21 Ibid, para.16.
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competence as Guardian of the Treaties, if the breach of Community law derives
from the non-reference of a national court.22 Another remedy, this time resulting
from the ECJ case law, can be found in the principle of state liability. The ECJ has
repeatedly held?3 that the principle of liability on the part of a Member State for
damage caused to individuals as a result of breaches of Community law, for
which the State is responsible, is inherent in the system of the EC-Treaty. The
responsible State is viewed as a single entity, irrespective of whether the breach
which gave rise to the damage is attributable to the legislature, the judiciary or
the executive.?* The principle of state liability applies in particular to national
courts adjudicating at last resort.?> Finally, a violation of Article 234 (3) EC can
also have consequences on the national constitutional level, which has been
stated by the Austrian Constitutional Court firstly in 1995. Circumstances and
main results of that case are presented in the following part.

2. Austrian Constitutional Court -
Judgement of December 11", 1995 (VfSlg. 14.390)2¢

a. The Circumstances of the Case

The complaining social insurance agency wanted to award a public works
contract for the construction of a rehabilitation centre in Upper Austria by an
open procedure under Section 11 (2) Federal Act on Procurement (Bundesver-
gabegesetz, herinafter BVergG).2” Amongst others, the Consortium M/S (Arbeits-
gemeinschaft, herinafter ARGE) and the ARGE F/I submitted a tender, whereas
the latter additionally submitted a free alternative tender including five alternatives.
As the ARGE F/I was supposed to obtain the award of contracts, the ARGE M/S
initiated an arbitration process before the Federal Procurement Control Commission
(Bundes-Vergabekontrollkommission, B-VKK): They argued that due to the
combination of a main tender and alternative tenders, single positions have been
mixed and a new tender has been created. These consequences would frustrate
an equal treatment of the involved tenderers. The Federal Procurement Control
Commission was of the same opinion. Due to the system of an alternative tender,
including several alternatives with single positions which could be combined in
various ways, the contracting authority could not find out the most economically
advantageous tender. Hence, the principle of equal treatment would be violated.

As a result of this conclusion having been made by the arbitration board, the
social insurance agency accepted the tender of the ARGE M/S. The tender of the

22 Cf. Streinz, Europarecht’ (2005) para. 659; for Austria see Article 87 (1) B-VG: "Judges are
independent in the exercise of their judicial office."

23 ECJ] joined cases C-6/90 and C-9/90, Francovich [1991] ECR I-5357, para. 35; joined cases C-
178/94, C-179/94, C-188/94, C-189/94 and C-190/94, Dillenkofer [1996] ECR 1-4845, para. 20.

24 ECJ joined cases C-46/93 and C-48/93, Brasserie du Pécheur [1996] I-1029, para. 34

25 ECJ Case 224/01, Kébler [2003] ECR 1-10239, paras. 33 et seq.

26 OZW 1996, 24 with an annotation by Gutknecht (28 et seq.).

27 Federal Law Gazette No. 462/1993 as amended on Federal Law Gazette No. 917/1993.

www.icl-journal.com ol 4/2008, 297



B DEVELOPMENTS R Marktler, European Court of Justice as lawful Judge

ARGE F/I was rejected because of partial inadmissibility of the free alternative
tender. Thereafter the ARGE F/I addressed the Federal Procurement Office
(Bundesvergabeamt, BVA) and applied for control of the award of contracts under
Section 91 (3) BVergG. Contrary to the Federal Procurement Control Commission,
the Federal Procurement Office detected that the contracting authority had not
chosen the most economically advantageous tender — brought in by the ARGE F/I
- for the award of the public works contract.

The decision of the Federal Procurement Office was the subject of the social
insurance agency's appeal to the Austrian Constitutional Court under Article 144
(1) Federal Constitution Law (Bundes-Verfassungsgesetz, herinafter B-VG).?%8
Based on this decision, the applicant claimed a violation of its rights to equal
treatment before the law under Article 7 (1) B-VG?° and to a lawful judge under
Article 83 (2) B-VG; he furthermore argued that the decision was based on
unconstitutional provisions of the Federal Act of Procurements. From the applicant's
point of view, the Federal Procurement Office being qualified as tribunal in terms
of Article 177 (3) ECT [now Article 234 (3) EC]3° has not provided a lawful
judge under Article 83 (2) B-VG to the applicant by not referring the applicant's
case to the ECJ. The relevant preliminary question was whether Article 19 of the
Council Directive 93/37/EEC concerning the coordination of procedures for the
award of public works contracts3! requires an interpretation of the applied provisions
of the Federal Act of Procurements to the effect that alternative tenders have to
be accepted entirely, or whether such tenders could partially and together with a
part of the main tender be the basis of the award of contracts.

b. The Court's Assessment

At first, the Constitutional Court qualified the Federal Procurement Office not
only as independent administrative authority according to Article 20 (2) B-VG
and Article 133 point 4 B-VG, but also as court under Article 234 EC. The Federal
Procurement Office meets the criteria developed by the ECJ to be qualified as a
court in the sense of the Community law. As decisions of the Federal Procurement
Office are excluded from the jurisdiction of the Administrative Court, it has to be
qualified as court of last resort under Article 234 (3) EC. Due to the limited
extent of the subsequent control through the Constitutional Court, the admissibility

28 Federal Law Gazette No. 1/1930.

29 "All nationals (Austrian citizens) are equal before the law. Privileges based upon birth, sex,
estate, class or religion are excluded. No one shall be discriminated against because of his
disability. The Republic (Federation, Laender and municipalities) commits itself to ensuring the
equal treatment of disabled and non-disabled persons in all spheres of every-day life."

30 The Treaty of Amsterdam, OJ 1997 C 340/93, led to a renumeration of the Treaties, cf. Article
12 (1) of the Treaty of Amsterdam: "The articles, titles and sections of the Treaty on European
Union and of the Treaty establishing the European Community, as amended by the provisions
of this Treaty, shall be renumbered in accordance with the tables of equivalences set out in the
Annex to this Treaty, which shall form an integral part thereof." For a better understanding the
original Article 177 ECT will be replaced through Article 234 EC in the following text.

31 0J 1993 L 199/54.
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of a constitutional complaint has no impact on the Federal Procurement Office's
characterisation as court of last resort.

Thereafter, the Constitutional Court agreed that a violation of the duty to
make a preliminary reference under Article 234 (3) EC also induces a violation of
the right to a lawful judge under Article 83 (2) B-VG which states that no one
may be deprived of his lawful judge. Article 83 (2) B-VG is a procedural
fundamental right. The jurisdiction of the Constitutional Court is based on an
extensive comprehension of Article 83 (2) B-VG: "Judge" according to this
constitutional provision does not only refer to a court, but also to each public
authority provided on the legal basis of a statute or a regulation for deciding
something. Having said this, the ECJ has to be considered a lawful judge.
According to Article 234 (1) EC, the ECJ bindingly decides about the interpretation
of primary and secondary Community law. The national body remains in its
position as lawful judge. It has to decide the pending case, but by doing this it is
bound to the preliminary ruling of the ECJ, which has a monopoly concerning the
interpretation of Community law. This dualism of legal protection is described as
cooperation of the courts in literature and judicature.

From the Constitutional Court's point of view, a national office violating its
duty to refer a question to the ECJ under Article 234 (3) EC is breaching the legal
system of responsibilities including Article 234 EC; this national office is denying
the parties their lawful judge insofar as the ECJ cannot decide a question being
reserved to its (exclusive) jurisdiction. Such an official failure infringes upon the
legal responsibilities and therefrom causes a violation of Article 83 (2) B-VG.

With reference to the CILFIT criteria of the ECJ3? the Constitutional Court
interprets the so called acte clair doctrine in a way that a national court is only
violating its duty to make a preliminary reference to the ECJ under Article 234
(3) EC if it has doubts about the compatibility of its interpretation of the national
law and the applicable Community law. Since the Federal Procurement Office has
neither decided inconsistently for the existing jurisdiction of the ECJ, nor has it
ignored European provisions, the Constitutional Court did not see any constitutional
violation in the present case.

3. Further Developments

The Austrian Constitutional Court maintained its jurisdiction concerning the
ECJ as lawful judge under Article 83 (2) B-VG.33 In another case related to public

procurement (VfSlg. 14.889/1997),3* the Constitutional Court stated explicitly that
all violation, not just gross violation, of the duty to make a preliminary reference

32 Supra 1.b.

33 For more detailed information on Article 83 (2) B-VG see Holzinger in Korinek/Holoubek (eds.),
Osterreichisches Bundesverfassungsrecht - Textsammlung und Kommentar, 5. Lfg. (2002);
Mayer, B-VG, Kurzkommentar® (2007) 306 et seq; Thienel, Verwaltungsverfahrensrecht* (2006)
47 et seq; Ohlinger, Verfassungsrecht’ (2007) paras. 949 et seq; Walter/Mayer/Kucsko-
Stadlmayer, Grundriss des dsterreichischen Bundesverfassungsrechts!® (2007) paras. 1514 et
seq; Morscher/Christ, Aktuelles zum gesetzlichen Richter, AnwBI 2007, 75.

34 Cf. Holoubek, Vergaberechtsschutz im Spiegel der Rechtsprechung des Verfassungsgerichts-
hofs, OZW 1998, 75.

www.icl-journal.com \ollwll 4/2008, 299



B DEVELOPMENTS R Marktler, European Court of Justice as lawful Judge

to the ECJ under Article 234 (3) EC leads to a breach of the right to a lawful
judge.3> In this important point, the jurisdiction of the Austrian Constitutional
Court differs from the lawful judge approach first adopted by the German Federal
Constitutional Court: under Article 101 Basic Law for the Federal Republic of
Germany (Grundgesetz, GG) the right to a lawful judge is violated if a national
court, in arbitrarily failing to refer a case to the ECJ, breaches its duty according
to Article 234 (3) EC.3¢

In contrast to the leading case presented above the Constitutional Court saw
a violation of Article 83 (2) B-VG caused by the Federal Procurement Office in
failing to make a preliminary reference in several cases.3” As administrative
authorities based on collegial principle under Article 133 point 4 B-VG basically
are qualified as courts of last resort in the legal sense of Article 234 (3) EC,38
most decisions of the Constitutional Court dealing with the interplay between
Article 83 (2) B-VG and Article 234 (3) EC are related to the central question:
whether independent administrative authorities - taken the CILFIT criteria as a
basis — are obliged to ask the ECJ] for a preliminary decision. On the contrary, the
Independent Administrative Tribunals (Unabhadngige Verwaltungssenate [der
Lander], UVS) are not courts of last resort under Article 234 (3) EC, as their
decisions are subject to the jurisdiction of the Administrative Court (VfSig.
15.766/2000).3° Another interesting question would be whether the Constitutional
Court itself is supposed to refer a case to the ECJ.40

The lawful judge approach chosen by the Constitutional Court perfectly
combines the Austrian constitutional law and jurisdiction with the requirements
resulting from the European Community law. Considered as lawful judge under
Article 83 (2) B-VG, the ECJ attains a position in the Austrian legal system
corresponding to its responsibilities pursuant to Article 234 EC.

= Mag. Tanja Marktler is scientific collaborator at
the Austrian Constitutional Court. For comments
please send an email to t.marktler@vfgh.gv.at.

35 See Holzinger, Der Verfassungsgerichtshof und das Gemeinschaftsrecht, in Hammer/Somek/
Stelzer/Weichselbaum (eds.), Demokratie und sozialer Rechtsstaat in Europa - Festschrift fur
Theo Ohlinger (2004) 142 (145).

36 Article 101 (1) GG: "Extraordinary courts are inadmissible. No one may be removed from the
jurisdiction of his lawful judge."; see BVerfGE 82, 159 (195 et seq.).

37 E.g. VfSIg. 14.607/1996; 14.889/1997; 16.118/2001.

38 See Winkler, Zur Wahrung des Gemeinschaftsrechts bei Kollegialbehérden nach Art 133 Z 4
B-VG durch den VfGH, JBI 1998, 551 (555 et seq.).

39 Cf. Walter/Mayer, Grundriss des osterreichischen Verwaltungsverfahrensrechts® (2003) para.
548/14a.

40 In answer to this question see Jedliczka, The Austrian Constitutional Court and the European
Court of Justice, in this issue.
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Ulrich Jedliczka

The Austrian Constitutional Court
and the European Court of Justice

Austrian Constitutional Court
Judgement from December 13, 2001 (VfSlg. 15.450)
Judgement from December 3™, 2003 (VfSlg. 17.075)
Judgement from November 28™, 2003 (VfSlg. 17.065)

The Austrian Constitutional Court accepts the primacy of European Community
Law over Austrian Law, even over Austrian constitutional law. Even though the
primacy of European Community Law is accepted, the question of when the
Austrian Constitutional Court will refer a case to the European Court of Justice
(ECJ) is not easily answered. This short abstract demonstrates on the basis of
three decisions of the Austrian Constitutional Court the circumstances in which
the Austrian Constitutional Court will ask the ECJ] for a preliminary ruling
according to Art 234 of the EC Treaty.

Austrian Constitutional Court
Judgement from December 13" 2001
VfSig. 15.450

1) In the first case (VfSlg. 15.450/2001) a company doing business in the
field of building and operating pipelines filed an application with the local tax
authority according to the Energy-Tax-Reimbursement-Act (Energieabgabenver-
gutungsgesetz, BGBI. 201/1996, EAVG) for a refund of taxes paid for obtaining
electric energy. The application was dismissed on the basis that only companies
which produce tangible commodities are entitled to refunds. Other companies,
which for example offer services, do not qualify for a tax refund under the EAVG.

In the constitutional complaint the applicant argued that the decision was
based on an unconstitutional provision, because the provision differentiated on
the basis of a non-objective reason between companies concerning tax refunds.
It therefore violated the constitutional rights of the applicant.

Pursuant to Art 144 of the Austrian Constitution, the Austrian Constitutional
Court had to decide if the administrative decision was based on a provision that
violated the equal protection clause. However, before that question could be
considered, the Court had to address the issue of whether the Austrian provision
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of the EAVG was actually applicable in the pending case and was not overridden
by a European Community Law provision. This issue was not easily solved: The
EAVG could be qualified as a government aid under Art 88 (3) of the EC-Treaty. If
the EAVG qualified as a government aid, the statute would have to have been
notified to the European Commission to come into force. If the statute was not
notified to the European Commission, it was not to be applied according to Art 87
of the EC-Treaty.

The Court asked the ECJ for a preliminary ruling on the question of whether
the provision differentiating between companies that produced tangible commodities
and those that did not had to be seen as a national measure that qualifies as a
government aid in the meaning of Art 87 of the EC-Treaty. If so, would a national
measure still qualify as a government aid if tax refunds were granted to companies
regardless of their field of business?

The ECJ answered those questions by stating that a national measure that
grants tax refunds to companies is not a government aid if it is applicable to all
companies, regardless of their field of business. Therefore, a national measure
that only grants tax refunds to companies that produce tangible commodities,
qualifies as a government aid under Art 87 of the EC-Treaty.

The final ruling of the Austrian Constitutional Court was as follows: that
provision of the EAVG, which differentiates regarding tax refunds on the basis of
what field of business an entity is doing business in is a national measure that
qualifies as a government aid and that has to be notified to the European
Commission to be applicable. As it was not notified, that provision of the EAVG
was not to be applied. Consequently the administrative decision in question was
not based on a legal foundation; it was therefore issued arbitrarily and consequently
was unconstitutional, violating the equal protection clause.

Austrian Constitutional Court
Judgement from December 3™, 2003
VfSlg. 17.075

2) The second case (VfSlg. 17.075/2003) was filed according to Art 141 of
the Austrian Constitution, under which the Constitutional Court rules on complaints
against the lawfulness of elections. The facts of the case were that five Turkish
citizens were excluded by the election commission from standing for election to
the representative body of the chamber of labour, because they were not Austrian
nationals. According to sec. 21 of the Austrian Chamber of Labour Act only
Austrian nationals are eligible for election. The chamber of labor is an entity
created by public law, with obligatory membership, and its duties are, inter alia,
the advancement of workers' concerns, collective bargaining, inspections of work
conditions, and providing advice to its members. It is organized democratically
and its representative body is chosen by its members in free elections.

The applicant, the party for which those Turkish nationals ran, argued that
those five Turkish nationals fell under Art 10 (1) of Decision No. 1/80 of the
Association Council of September 1980 on the Development of the Association
(Decision 1/80). This states that Member States of the Community shall, as
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regards remuneration and other conditions of work, not discriminate against
Turkish workers duly registered as belonging to their labour forces on the basis of
nationality between them and Community workers. The claim was that they were
illegally banned from the election and hence the election was unlawful.

To decide this case, the Austrian Constitutional Court first had to answer the
question of whether Art 10 (1) of the Decision 1/80 was directly applicable as a
European Community Law provision and therefore overrode sec. 21 of the
Austrian Chamber of Labour Act, which states that only Austrian nationals are
eligible for election. The Court asked the ECJ] for a preliminary ruling on the
question of whether Art 10 (1) of the Decision had to be interpreted in a way
that conflicted with the national provision which stated that Turkish workers were
not eligible to stand for election to the representative body of the Chamber of
Labour. If so, was Art 10 (1) of the Decision 1/80 directly applicable?

The ECJ ruled that Art 10(1) of the Decision 1/80 was directly applicable and
that it conflicts with a national provision that provides that Turkish Workers duly
registered as belonging to the labour force of a Member State are ineligible for
election to the representative body of an institution defending and fostering
workers' concerns.

It its final ruling, the Austrian Constitutional Court held that the five Turkish
employees were illegally excluded from the election and annulled the election.

Austrian Constitutional Court
Judgement from November 28", 2003
VfSlg. 17.065

3) The background of the last case to be analysed (VfSlg. 17.065/2003) is as
follows: the general mission of the Austrian Court of Audit is to inspect
governmental departments and legal entities that are owned, controlled or run
by the government. According to an Austrian Constitutional Law Provision,
persons who draw a salary or a retirement pension above a certain amount from
one or more entities under the jurisdiction of the Austrian Court of Audit must
inform the respective legal entities. Then, the entity has to report to the Court of
Audit, which prepares a public report listing all persons and their salaries and
retirement pensions. If a legal entity does not report, the Court of Audit has to
gather the necessary information directly by inspecting those entities.

Some entities that were obliged to inform the Court of Audit about the
salaries of their employees refused to provide the information or to be checked
by the Court of Audit, arguing that disclosing the information would infringe upon
the affected employees' right to respect for private and family life. The Court of
Audit filed a claim under Art 126a of the Austrian Constitution before the
Austrian Constitutional Court arguing that the Austrian Court had jurisdiction
over the entities in question and that those entities had to provide the Court of
Audit with the necessary information so that this information could be published.

The entities in question argued that the aforementioned Austrian Constitutional
Law Provision was ousted by a European Directive and so was not applicable. The
Austrian Constitutional Court asked the ECJ for a preliminary ruling on the question
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of whether European Law provisions concerning data protection conflicted with a
national provision that obliged national authorities to collect and forward information
concerning salaries in circumstances where the collection of this information leads
to publication of names and salaries of employees. If so, are private persons,
who are affected by the national provisions, able to directly invoke the relevant
European Law provisions?

The ECJ ruled that the provisions on the protection of individuals with regard
to the processing of personal data and on the free movement of such data do not
preclude national legislation such as that at issue, provided that it is shown that
the wide disclosure not merely of the amounts of the annual income above a
certain threshold of persons employed by the bodies subject to control by the
Austrian Court of Audit but also of the names of the recipients of that income is
necessary for and appropriate to the objective of proper management of public
funds pursued by the legislature, that being for the national courts to ascertain.
Further, the EC Directive in question is directly applicable, in that it may be relied
on by an individual before the national courts to oust the application of rules of
national law which are contrary to those provisions.

The final ruling of the Constitutional Court was that the Court of Audit has the
competence to inspect all documents (including those that are private and
confidential) concerning salaries and retirement pensions. But - to ensure an
effective supervision over public funds - it is not necessary and appropriate
within the meaning of Art 8 ECHR, which forms part of the legal principles of the
European Union to publish names in connection with salaries and retirement
pensions. Therefore the directly applicable European Law provisions concerning
data protection trumped the Austrian Constitutional provision in question.
Consequently, the Court of Audit did not have the competence to publish the
collected data.

Outlook

Given the wide range of competences the Austrian Constitutional Court has,
this abstract gives just a short overview on the basis of three cases of the
circumstances in which the Court asks the ECJ for a preliminary ruling pursuant
to Art 234 of the EC Treaty. The topic is complex and highly sophisticated, but
generally it can be said that, if the Court has jurisdiction in a certain case under
the Austrian Constitution - in other words, in a case where a question of
constitutionality has to be answered - and has reason to believe that the Austrian
provision in question conflicts with a European Law Provision, the Court will move
for a preliminary ruling.

However, the Court has come in some cases to the conclusion that it is
obvious that an Austrian provision conflicts with a European Law Provision and is
therefore not applicable and cannot be the subject-matter of a constitutional
proceeding. On other occasions, an inferior court has failed to ask the ECJ for a
preliminary ruling, even though it was bound to do so. In such cases, the
constitutional right to a lawful judge has been violated; the case was reversed
and remanded by the Constitutional Court without referring it to the ECJ.
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For an in-depth analysis of this topic the author suggests reading Ohlinger/
Potacs, Gemeinschaftsrecht und staatliches Recht, Die Anwendung des Europa-
rechts im innerstaatlichen Bereich, 3rd edition 2006, LexisNexis ARD Orac.

= Mag. Ulrich Jedliczka, LLM, works for the
Austrian Constitutional Court.
For comments please send an email to
u.jedliczka@vfgh.gv.at.
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Reverse discrimination — an example

Austrian Constitutional Court
Judgement from October 1%, 2007
G 237/06

In the judgement of October 1%t 2007, the Austrian Constitutional Court ruled
that parts of § 21 Abs 2 Salzburg Land Transfer Law 1997 ("Salzburger Grund-
verkehrsgesetz — Sbg GVG 1997") were unconstitutional. By reason of opposition
to EC-Law, a discrimination of purely domestic cases ("rein innerstaatliche
Sachverhalte") took place as a result of the supremacy of European Community
law. The Court found no reasonable grounds for the violation of the equal
protection clause.

Facts of the case

The Administrative Court had to decide on a complaint against the ruling of
the Independent Administrative Tribunal ("UVS") Salzburg from Sept.12" 2005.

The claimant's application for authorization of his property transaction was
rejected as inadmissible by the Independent Administrative Tribunal (UVS) on the
grounds that there was no more effective legal transaction with regard to § 21
Abs 2 Salzburg Land Transfer Law 1997.

During the pendent procedure, the Administrative Court filed the application
so that the Constitutional Court might declare that parts of § 21 Abs 2 Salzburg
Land Transfer Law 1993, LGBI 152, proclaimed again as Land Transfer Law 1997
- GVG 1997, LGBI 11, were unconstitutional.

Relevant provisions

Section 7 Abs 1 Salzburg Land Transfer Law regulates certain transactions
concerning agricultural or forestry plots that need to be approved by the competent
administrative authority to get their full validity.

Section 21 regulates the invalidity of the transaction: as long as the necessary
authorization is not issued, the contracting parties are not allowed to execute
the transaction. Particularly, the entry of the acquisition in the land register is
not admissible, whereas the parties stay tied on to the contractual obligations. If

www.icl-journal.com ol 4/2008, 306



B DEVELOPMENTS R Hanslik, Reverse discrimination — an example

the approval is rejected by the authority, the transaction becomes retroactively
invalid.

Section 21 para 2 says that the transaction becomes retroactively invalid if
the application for approval is not made within a certain period of time.

Art 7 para 1 Federal Constitutional Law (B-VG) reads:

"All nationals (Austrian citizens) are equal before the law. Privileges based
upon birth, sex, estate, class or religion are excluded. No one shall be
discriminated against because of his disability. The Republic (Federation, Laender
and municipalities) commits itself to ensuring the equal treatment of disabled
and non-disabled persons in all spheres of every-day life."

Art 56 para 1 EC-treaty provides:

"Within the framework of the provisions set out in this chapter, all restrictions
on the movement of capital between Member States and between Member States
and third countries shall be prohibited."

Ruling of the Constitutional Court

According to § 7 Abs 1 Sbg GVG 1997, certain property transactions relating
to built-on land require the consent of the authority to get their full validity. If
the purchaser does not apply for authorisation by the competent land transfer
authority within two years of the expiration of the three-month period, § 21 Abs 2
Sbg. GVG 1997 orders the transaction to become retroactively invalid.

In this judgement, the Constitutional Court assumed that this provision (now
section 16 Salzburger Land Transfer Law 2001 as amended on LGBI Nr 99/2007
is regulating the invalidity of a transaction in exactly the same way) was in
conflict with the freedom of capital transactions according to Art 56 EC for the
same reasons as the European Court of Justice has mentioned in the case of
Burtscher vs Stauderer Rs C-213/04 concerning a similar provision of the Vorarl-
berg Land Transfer Law ("Vorarlberger Grundverkehrsgesetz"-VGVG, LGBI. 61/
1993).

The case of Burtscher vs Stauderer was about an acquisition of built-on land.
According to Vorarlberg Land Transfer Law, the purchaser had to execute a
declaration in respect to the acquisition of built-on land within three months
afterwards. If the declaration had not been provided within two years of the
expiration of the three-month period, the transaction would become retroactively
invalid.

In this case, the European Court of Justice stated that such a penalty is not
proportionate to the objectives pursued by the Vorarlberg Land Transfer Law.
First, the Court criticized the fact that the sanction is automatic following the
mere passing of the time-limit for submitting the requisite declaration and
irrespective of the reasons for the delay. Furthermore, in the view of the ECJ for
no reason deriving from infringement of the applicable substantive rules, such a
penalty radically calls into question an agreement expressing the intentions of
the parties and therefore cannot reflect the requirements of legal certainty, which
are particularly important in relation to property acquisitions. Moreover, the EC]
argued that other measures with less wide-ranging effects, such as fines, could
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penalise late submission of declaration. Under certain circumstances, a system of
prior declaration (and even a prior authorization procedure) could be compatible
with the free movement of capital, if it is necessary to achieve certain town and
country planning objectives. However, the Court judged that a penalty such as
the one at issue in the main proceedings cannot be regarded as absolutely
necessary to ensure that the obligation to make a declaration of acquisition is
complied with and to attain the objective of the public interest pursued by the
VGVG. The answer of the ECJ to the national court's question was that Art 56 (1)
EC precludes the application of national legislation, such as the VGVG, under
which the mere fact that the requisite declaration of acquisition is submitted after
the due date in the retroactive invalidity of the property transaction concerned.

In the case at hand, the Austrian Constitutional Court assumed that the ECJ's
arguments can be transferred to those property transactions that are not only
subject to a system of prior declaration, but also to a prior authorization procedure.
The Constitutional Court argued that there cannot be a difference between these
two systems with regard to the ECJ's in Burtscher vs Stauderer.

As a consequence, in the view of the Austrian Constitutional Court the provision
of § 21 Abs 2 Sbg GVG 1997 to the extent of the appealed word orders stood in
conflict with Art 56 (1) EC for the same reasons, which the ECJ took account of in
the above mentioned case.

Whereas in cases relating to the European Community law ("Gemeinschafts-
rechtsbezug"”), a national provision is ousted in the event it violates a direct
applicable EC-Law; in purely domestic cases, the national norm remains applicable.

Thus, primacy of application ("Anwendungsvorrang") of EC-law can lead to a
discrimination against the country's own nationals ("Inldnderdiskriminierung").

Moreover, the Constitutional Court held that rules and regulations that are in
effect that put nationals in a worse position than foreigners need to be assessed
on the basis of the equal protection clause (Article 7 para.l of the Federal
Constitution) which forces the legislator to treat equal issues in an equal manner.
Thus, a discrimination against nationals is only constitutional if it is based on
reasonable grounds ("Sachlichkeitsgebot”). Due to the fact that the Constitutional
Court found no severe reasons in the instant case which could justify the
violation of the equal protection clause, it asserted that the rescinded words of
§ 21 Abs 2 Sbg GVG 1997 (which, at the time, were already expired) were
unconstitutional.

Assessment

Generally speaking, if the Constitutional Court has to deal with cases of
discrimination against the country's own nationals, it should proceed in the
following way: First, the Constitutional Court states whether it must judge on a
case relating to European Community law. If that's the case, a provision which
stands in conflict to EC-law would not be applicable. In the second step, if the
Court has to deal with a purely domestic case, a discrimination against Austrian
citizens in comparison with foreigners has to be measured against the equal
protection clause with regard to the "double binding" ("doppelte Bindung") of the
legislator within the implementation of EC-law.
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In this judgement, the argument is in accord with the Court's preceding
jurisdiction concerning the subject of discrimination against the country's own
nationals ("Inldnderdiskriminierung") (cf VfSlg. 14.863/1997, 14.963/1997, 15.683/
1999).

Admittedly, there is one aspect that has to be pointed out: "Classical" cases
of discrimination against nationals typically develop if, in a member states' legal
order, there exists severe barriers to market access or very strict provisions
concerning the approval of products (in particular, food law is concerned).

However, in this judgement, the Constitutional Court declared a provision
(that caused a discrimination against nationals) as unconstitutional, which had a
legal effect on a civil legal relationship.

® (Claudia Hanslik is researcher at the Vienna
University of Economics and Business
Administration, Institute for Austrian and
European Public Law.
For comments please send an email to
Claudia.Hanslik@wu-wien.ac.at.
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Reverse discrimination
(discrimination against own nationals) in Austria

Constitutional Court examines (again)
provisions of the Tyrolean land transfer law

Austrian Constitutional Court
Decision from June 19th, 2008
B 2059/06-6

Facts of the case

In the year 2000 the appellant drew up a donation contract for the benefit of
her daughter and two sons concerning certain realties situated in Tyrol. These
realties are partly used for agricultural and silvicultural purposes. All persons
involved are Austrian citizens.

According to Austrian regional land transfer laws such contracts have to be
notified to the public authority (office for the acquisition of real estate).!
Furthermore, the acquisition of property rights concerning agricultural and forestry
plots is subject to approval in a system of prior authorization. This system is an
instrument to reach the goals of the regional land transfer laws - preserving
agricultural communities, maintaining a distribution of land ownership which
allows the development of viable farms and sympathetic management of green
spaces and the countryside as well as encouraging a reasonable use of the
available land by resisting pressure on land and preventing natural disasters. The
acquisition of rights concerning agricultural and forestry plots thus must not run
contrary to this.

In the case at issue the Tyrolean authority did not approve the acquisition of
property rights concerning certain realties of the appellant. The decision from
2001 was based on the Tyrolean land transfer law (Tiroler Grundverkehrsgesetz,
hereinafter TGVG). A long lawsuit began. An appeal against this decision directed
at the Regional Land Transfer Commission (Landes-Grundverkehrskommission,
hereinafter LGVK) was not successful. The Constitutional Court repealed the
latter's decision in 2005 because of "application of an unconstitutional law". The

1 In Austria the "Lander" are authorised to introduce administrative controls on property
transactions. See Art VII of the Bundes-Verfassungsgesetznovelle 1974, BGBI 444.
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LGVK's decision based on the Court's ruling rejected the appeal of the appellant
again in 2006 as unfounded. The appellant thus challenged this decision before
the Constitutional Court on the basis of Article 144 B-VG.

Relevant Provisions

§ 6 TGVG2
Conditions for authorization

(1) Authorization [...] may be only given, if

a) the acquisition of rights contradicts neither the public interest in the
preservation or stabilization of an efficient farming estate nor the public interest
in the creation or preservation of an economically sound landed estate.

b) it is ensured that the acquired agricultural or silvicultural properties are
cultivated by the acquirer him- or herself in the framework of an agricultural or
silvicultural enterprise ["Selbstbewirtschaftung"];

c) the acquirer [...] possesses the essential expertise.

[...]

Ruling of the Constitutional Court and general remarks
on the constitutional "prohibition of reverse discrimination”

The Constitutional Court decided in B 2059/06-6 to examine the constitutionality
of the TGVG (Art 140 B-VG). The concerns of the Court are the conditions of
authorization regulated in the TGVG: According to § 6 TGVG the acquirer of an
agricultural or silvicultural realty has to farm the latter him- or herself as part of
a holding (so called "Selbstbewirtschaftung"). The acquirer must furthermore
possess the essential expertise, which demands apprenticeship as a skilled
worker or an equivalent experience. In the case at issue this condition could not
be met by the beneficiaries of the donation contract.

The decision to examine this (and also other) provision(s) is no surprise at
all, since such provisions have been subject to examination by the Court several
times. Against the background of the ECJ-judgement of 23 September 2003, C-
452/01, Ospelt, which dealt with the Vorarlberg land transfer law (Vorarlberger
Grundverkehrsgesetz, hereinafter VGVG) and found it potentially unlawful, the
jurisprudence of the Constitutional Court concerned the latter (VfSIg 17.554/
2005), the TGVG (VfSlg 17.422/2004; recently: B 290/07) and furthermore
comparable regulations in the Upper Austrian law (VfSIlg 17.555/2005) and in
Burgenland (VfSIg 18.027/2006).

Since the previous provision of § 6 TGVG was already abrogated by the Court
because of a breach of constitutional law (the right of equal treatment), there are
concerns that also the current amended version of § 6 TGVG does not meet the
constitutional requirements. The Constitutional Court entertains the suspicion

2 Tiroler Grundverkehrsgesetz 1996 - TGVG 1996, LGBI fur Tirol Nr 61 idF LGBI Nr 85/2005.
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that § 6 TGVG causes a discrimination of facts without reference to EC-law
(reverse discrimination) and could therefore violate the constitutional right of
equal treatment of all citizens.

In general, reverse discrimination occurs when a Member State gives its "own
citizens"3 a treatment that is less favourable than the treatment of "citizens" of

other Member States provided for in EC-law. "Reverse" points out that this is
normally not the case, since States- especially for political reasons and raison
d'état - tend to privilege their citizens in comparison to foreigners. The reason
for the existence of reverse discriminations in the EU is the direct applicability of
EC law which leads to primacy over the Member States' law and at least
"idleness" of the national legislator in conceding equivalent rights or freedoms to
persons subject to the national legal order.

Like every other form of discrimination reverse discrimination raises questions
as to its justification and compatibility with international law (not to be dealt with
here), national constitutional law and Community law.

Concerning the latter, the EC jurisprudence and the ECJ] have consistently
rejected allegations that this form of discrimination is a problem of EC-law.
Although some of the provisions of the TEC could be interpreted in a way that
European citizens can rely on them in all Member States including their own, the
ECJ has interpreted the Treaty provisions more restrictive so that they cover the
rights to move to, to be economically active and to be treated equally only in
other Member States. Persons who do not exercise their cross-border freedom
rights fall out of the scope of the TEC.# Especially the five freedoms of the Treaty
do not apply in "purely internal situations" when all facts are confined within one
Member State and no "inter-State element" is present.> The same national

measure can therefore be "illegal" insofar as it applies to cross-border-situations,
but remains - from the viewpoint of the Treaty - valid in relation to "purely
internal situations" and can then, as a permissible form of differential treatment,
lead to the discrimination by the State of its own nationals or persons subject to
the national legal order. This is in general regarded as a regrettable, but also
inevitable consequence of the division of competences between the Member
States and the Community.

Since Member State nationals or persons subject to the national legal order
who claim to be discriminated against in their own Member State cannot invoke
EC-law, reverse discrimination is subject merely to national jurisdiction (see also
VfSIg 17.876/2006; VfSlg 18.020/2006). Referring to this the Austrian Constitutional
Court has taken - contrary to other Member States' Courts® - a clear position.”

3 It must be made clear that the citizenship is not the main connecting factor. It is rather
relevant whether a person - even a foreigner - is subject to the legal order of a Member State
and cannot invoke EC-law. See Christoph Riese and Paul Noll, Europarechtliche und verfassungs-
rechtliche Aspekte der Inlénderdiskriminierung, 517 NVwZ 5 (2007).

4  A. Pieter Van der Mei, Free Movement of Persons within the European Community. Cross-Border
Access to Public Benefits, 80 (2003).

5 See e.g. C-86/78 Peureux; C-286/81 Oosthoek's Uitgeversmaatschappij; C-15/78 Knoors; C-
204/87 Bekaert ; C-175/78 Saunders.

6 See e.g. Christoph Riese and Paul Noll, supra note 2 at 516.

7 See with further reference: Ohlinger/Potacs, Gemeinschaftsrecht und staatliches Recht, 95
(3rd edition, 2006).
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In several consistent decisions (VfSIg 13.084/1992; 14.863/1997; 14.963/1997;
15.683/1999; etc) the Court has ruled that disadvantaging Austrian citizens
compared to foreign persons is to be measured on the basis of the constitutional
principle of equal treatment and requires a material justification. This concerns
especially the implementation of EC-law regarding the Courts case law on the
"double commitment" ("doppelte Bindung") of the legislator (e.g. VfSlg. 15.106/
1998, 15.204/1998, 15.683/1999; etc). The Court pointed out that an Austrian
law which executes and implements EC-law is bound by EC-law and Austrian
constitutional law at the same time. Regarding the relation between the two legal
orders the Court developed the following formula: The legislator is bound by
constitutional law as long as it does not prohibit the implementation of EC-law.
Insofar the implementing law is subject to the Court's constitutional control (e.g.
concerning the right of equal treatment).

The "equal treatment-test" of the Court is based on the comparison of the
national legal norm with the national "torso" of law caused by the primacy of EC-
law over national law. The "torso" is thus the result of a situation in which
national law contradicts directly applicable EC-law and is "suppressed" in the
wake of the latter's primacy. It has to be examined whether situations without a
connection to EC-law (i.e. as a rule purely internal situations) are discriminated
against such situations with a connection to EC-law (as a rule with an "inter-
State element"). If this is the case, a material justification is needed; otherwise
the concerned legal norm has to be regarded as unconstitutional (see e.g. VfSlg
17.150/2004). Referring to this the Court also speaks of a general "prohibition of
reverse discrimination" (e.g. VfSlg 18.020/2006).

In the case under consideration the discrimination of situations without a
connection to EC-law is not the direct result of the provision under examination.
It becomes visible only when the primacy of EC-law is added in thought. The
TGVG thus does not result in a direct, but an indirect reverse discrimination:8

The Court assumes that the criteria of § 6 TGVG [especially public interests
lit a), "Selbstbewirtschaftung" lit b) and expertise lit c)] have to be fulfilled
cumulatively in order to obtain a constitutive authorization for the acquisition of
property rights. The precondition "Selbstbewirtschaftung" is regarded as
problematical from a constitutional view. In the case under consideration the
appellant has leased the property to a third person with expertise who has
cultivated it for more than 20 years. The donation contract was connected with a
declaration of the beneficiaries guaranteeing that the expert leaseholder can
manage the property further on. Since the "Selbstbewirtschaftung" in the TGVG
is connected to the acquirer of the property and not to the leaseholder, this
criterion cannot be fulfilled formally and the transaction can thus not be approved
by the authority.

Another result is reached when EC-law applies. The Court once again refers
to the Case Ospelt in which the ECJ] dealt with a similar provision of the VGVG
and a similar situation. The ECJ stated that a system of prior authorization may,
in certain circumstances, be necessary and proportionate to the aims (e.g.
sustaining and developing viable agriculture) pursued, if the same objectives

8 See Christoph Riese and Paul Noll, supra note 1 at 517.
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cannot be attained by less restrictive measures. The VGVG can indeed achieve its
objectives only if the agricultural use for which the plots were intended is not
irretrievably impaired. In this respect the system of prior authorization cannot be
disputed. However, the ECJ] pointed out that not all substantial conditions of the
VGVG meet the aforementioned requirements. The condition ensuring that
acquirers of agricultural land should be farmers themselves ("Selbstbewirtschaf-
tung") goes beyond what is necessary to reach the goals of the law and should
be regarded as incompatible with the free movement of capital.® Measures which
are less restrictive of the free movement of capital could also contribute towards
the achievement of the same objective. For instance, the transfer of agricultural
land could be made subject to particular obligations, such as that it be let on a
long lease.

Bearing in mind this ECJ ruling, it is most likely that also the current § 6
TGVG is incompatible with EC-law and thus the latter will apply with priority in a
cross-border situation. Consequently, § 6 TGVG will apply only in "purely internal
situations", which as a rule concern only Austrian citizens. A reverse discrimination
is thus detected.

In a second step a material justification has to be found (see the formula
above). In the case under consideration the Court could not find one preliminarily.
Au contraire the Court seems to be of the same opinion as the ECJ: It should not
make a difference concerning the contribution to the aim of the law, if a leaseholder
or the acquirer is the farmer of the agricultural land. These considerations led the
Court to the decision to start an Art 140-BVG procedure.

Assessment and Future Perspective

The Court's rulings concerning the regional land transfer laws are quite clear.
The outcome of the case under consideration will be decided by the possibility to
interpret § 6 TGVG according to the argumentation of the Court and similar
considerations of the ECJ]. If such an interpretation is not possible, it is most
likely that the concerned provision will be abrogated.

9 ECJC-452/01:

"50. However, if the national authorities were to interpret the VGVG as meaning that the
grant of the authorisation prior to the transfer of real property is subject, in all cases, to
observance of that condition, it would go beyond what is necessary in order to achieve the
public-interest objectives which it pursues and should, to that extent, be regarded as incompatible
with the free movement of capital.

51. Thus, where, in a case such as that in the main proceedings, the land concerned by
the transfer is, at the moment of sale, farmed by a tenant farmer rather than the landowner,
such a condition precludes a transfer to a new owner who would additionally not farm the
property and who would not be resident on the land but who has undertaken to continue to
have the land farmed by the same tenant. By reserving the possibility of acquiring and farming
property to farmers who have the resources to own the land concerned, that condition thus
reduces the possibility of leasing the land to farmers who do not have such resources. It has
the further effect of precluding legal persons, including those whose object is farming, from
acquiring farmland. It therefore constitutes an obstacle to planned transactions which do not
in themselves affect the agricultural use and the continued farming of the land by farmers or
legal persons such as farming associations."
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Apart from this it has to be stated generally that the Court has come- as far
as this is possible - to a clear and appropriate formula concerning reverse
discrimination. This formula also found recipients in other Member States'? and is
indeed an exemplary and successful approach.!! The assessment on the grounds
of the flexible "rationality principle" of the constitutional right of equal treatment
offers on the one hand the possibility to close gaps in legal protection. On the
other hand it leaves enough space for national legislation, since the "prohibition
of reverse discrimination" is not absolute and national measures which cause
such an effect can be justified.

Bearing in mind the principle of "double commitment" ,it appears that the
Court acts upon the presumption of a very close relationship between the
"constitutional order" of the EC and the Member States. The similar argumentation
of the ECJ and the Court in the case under consideration is an example for the
fact that these legal orders function according to the same principles. However,
the specific characteristics of European Integration, especially the judicial
interpretation and development of the law by the ECJ, demand a flexible approach
on part of the national judiciary and jurisprudence. Regarding the ECJ case law it
is indeed not always clear, if a connection to EC-law and thus an "inter-State
element" is present or not. In some cases (e.g. C-281/98, Angonese),!? although
there was no obvious "cross-border element”, the EC] applied EC-law. Taken
together with the advent of EU citizenship and the formal completion of the
internal market there could be a basis for a development towards a new community
law approach to reverse discrimination. However, reverse discrimination as an
unjustified difference in treatment between Union citizens and as a distortion of
competition - from the viewpoint of EC-law - is far away.

= Dr. Thomas Mdller, LL.M. is a lecturer and
researcher at the University of Innsbruck,
Department of Public Law, Constitutional
and Administrative Theory (see also:
www.publiclaw.at).
For comments please send an email to
t.mueller@uibk.ac.at.

10 See Christoph Riese and Paul Noll, supra note 1 at 516 and 521.

11 Critically: Zellenberg, Gleichheitssatz und Inlandsmarktdiskriminierung, 441 0JZ 2000. His
conclusion that reverse discrimination may lie in "equality's nowhere", where neither the
national principle of equal treatment nor the prohibition of discriminatory practices of the
Treaty are applicable, does not add to a solution. Indeed, EC-law and the national legal orders
are dynamic and "moving masses". Problems occur that can only be solved by flexible formulas
- like the Court's formula - which take the close interdependence of the two legal orders into
consideration.

12 With further references Christoph Riese and Paul Noll, supra note 1 at 518.
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Katrin Gruber

Stefan Sottiaux, Terrorism and the Limitation of Rights —
The ECHR and the US Constitution, Hart Publishing,
2008, ISBN 978-1-84113-763-6, xxviii + 443 pp.

The author Stefan Sottiaux, who is a Visiting Professor in the law faculties at
the universities of Antwerp and Ghent, describes in this book, which is based on
his doctoral thesis, in an easy understanding way the challenge for governments
to guarantee compliance with human rights and to provide national security at
the same time. After 9/11 the question how to combat terrorism effectively
became more important than ever before. Governments started to ask
themselves how captured terrorists should be treated and all around the world
seemingly fundamental rights were discussed to be at least in some special cases
not applicable anymore. This shows the close relation between terrorism and
human rights and underlines the often raised question if persons who are
permanently acting contrary to human rights and whose purpose in many cases
is to weaken democracies should be granted those mainly in democratic systems
established rights.

In the first chapter of his study Sottiaux points out the differences between
the 1950 European Convention for the Protection of Human Rights and
Fundamental Freedoms and the 1789 Bill of rights in the US Constitution. While
the first mentioned document is of an international character the second one
belongs to the national level. Furthermore the European Convention defines the
various rights in a positive way but allocates different limitation clauses, such as
a general prohibition of abuse of Convention rights, clauses specifying that
governments may deviate from human rights during public emergencies
threatening the life of the nation and "common limitation clauses" describing the
conditions upon which a special right may be limited by the state. Thereafter an
interference is only justified if it is necessary in a democratic society in the
interest of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or
morals or for the protection of the rights and freedoms of others. This "necessity
test" a court has to obey when limiting human rights as well as the fact, that the
European Convention is also stressing that no right is absolute shows the special
characteristic of the European system, namely a method of balancing rights with
other rights and interests such as security. Moreover a margin of appreciation is
left to the contracting states and thus brings about a Complementarity regime
with the primary responsibility of the domestic authorities.

The European system therefore is based on a flexible method, a balancing
between the limiting measure and the aim pursued, a weighting of the
drawbacks from interference with human rights and the specific threats a
government has to deal with.
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The US Constitution, on the other hand, uses a negative language by
describing which rights the state is not allowed to interfere with. It furthermore
does not contain special provisions for the limitation of rights and leaves it to the
courts to develop methods to resolve conflicts between constitutional rights and
public interests. Yet the Supreme Court has developed different tests to resolve
the clash between rights and public interests. Constitutional disputes therefore
are resolved through defining the scope of rights, not through balancing rights
and security and thus a right receives absolute protection if it fits into the
claimed category and receives no protection at all if it does not fall into that
category. This shows that the US Constitution follows a categorical approach in
limiting rights.

In the proximate five chapters Sottiaux analyzes selected rights, namely the
right to freedom of expression (Chapter 3), the right to freedom of association
(Chapter 4), the right to personal liberty (Chapter 5), the right to privacy
(Chapter 6) and the right to a fair trial (Chapter 7). In each of these chapters he
points out the specific limitations imposed for the purpose of fighting terrorism
and lists as well as compares possible solutions found in the two systems
mentioned above. In his study Sottiaux accurately dwells in the jurisprudence of
the highest judicial bodies, the Supreme Court of the United States and the
European Court of Human rights. Where appropriate he also mentions lower
court decisions. At the first pages of the book, right after the Contents, all
relevant cases are listed in a clearly arranged Table of Cases.

As far as the right to freedom of expression is concerned the European courts
act more flexible than the US courts. They are able to "weigh the individual
rights implicated by a limiting measure against the threat posed by terrorism and
the difficulties of dealing with it". In contrast the US Courts with the adoption of
the "Brandenburg test" created a strict rule not open to further balancing on a
case-by-case basis. Under this test no further discretion is left to the courts and
other decision makers. This makes it impossible to take into account special
circumstances of terrorism before deciding over the limitation of the right to
freedom of expression. Also with regard to the right to freedom of association,
which is a very important right in this context because terrorist activities are
most of the time planned by organizations, the Supreme Court has developed a
constitutional doctrine named the "Scales test" under which a person can only be
punished, if he or she intended to further the illegal ends of the organization. The
European courts, on the other hand, more directly concentrate on the association
itself, and combat the illegitimate activity of associations through proscription or
dissolution. In Vogt v. Germany for example the European Court came to the
result that the dismissal of a teacher of German and French just because of her
active membership in the German Communist Party was not necessary in a
democratic society. The Court argued that Mrs. Vogt's post did not involve any
security risks and that the German Communist Party had not been proscribed by
the Federal Constitutional Court.

Also with respect to the right to personal liberty, the right to privacy and the
right to a fair trial Sottiaux comes to the result that the European Convention
allows more flexibility whereas the US courts use fixed rules and categorical
terms to limit human rights. Concerning the right to personal liberty for instance
the court established a specific time-limit before which an arrested suspect must
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be brought before a judge. As regards the right to a fair trial, examples for the
US categorical interpretation are the Miranda rules, which regulate that the right
to consult with counsel prior to questioning and to have a lawyer present during
any questioning is an "indispensable" right. Sottiaux also refers to the trials by
military commissions the US government has authorized in the war against
terrorism. He points out that with the exception of one early decision "the
Supreme Court has failed to enforce the basic fair trial rights of those brought
before such commission". Two important cases mentioned by Sottiaux in that
context are the Hamdan as well as the Yamashita case.

Sottiaux's book points out the differences between European and US courts'
interpretation of special human rights and the possibilities in both systems to
limit these rights to fight terrorism effectively. The book shows that the US courts
follow a categorical approach whereas European courts are more flexible in
deciding about the limitation of rights. Which system best reconciles rights
guaranteed by the European Convention and the US Constitution and security in
times of terrorism is not easy to answer. Sottiaux comes to the result that a
flexible approach to human rights interpretation and application has advantages
over a categorical approach which just allows all-or-nothing decisions and "may
have the dangerous effect of inducing decision makers to circumvent the existing
regime when confronted with a serious terrorist threat" (p. 151). One may add
here that in general, the limitation of human rights is not at all the right way to
fight terrorism. The fewer rights a person can rely on the more "terroristic" he
will behave. Terrorism cannot be a reason to limit fundamental rights because
that would be one of the goals of terroristic behaviour.

Until now there did not exist a clear composition drawing up the differences
between the European Convention for the Protection of Human Rights and the
Bill of Rights in the US Constitution with regard to terrorism-related limitations.
With the current book Sottiaux filled that gap admirably and thus created a
precious help for practitioners in that field of law. Although the book is written in
an easy understanding way, basic knowledge about human rights in general
should be acquired before reading Sottiaux's study.

® Katrin Gruber is a doctoral candidate
and research assistant at the University
of Salzburg, Department of Public Law /
Criminal Law

www.icl-journal.com ol 4/2008, 318



B BOOK REVIEW

Eva Julia Lohse

Nicholas Tsagourias (ed.), Transnational
Constitutionalism - International and European
Perspectives, Cambridge University Press, 2007,

ISBN 978-0-521-87204-1, xii +377 pp.

'I'm fixing a hole..." — the difficulties of
backing findings of real phenomena with a
comprehensive theory of constitutionalism

Using the terms 'constitution', 'constitutionalism' and 'constitutionalisation'
and identifying related phenomena has become extremely fashionable over the
last decade in European and international law - partly related to a scepticism
towards the continuing existence of the classical sovereign state, partly claiming
a 'new world order' established through international organisations and their
founding documents, particularly the UN and its Charter?, or at least a European
constitution within the EU context formed by the EC and the EU treaties.? The
problem, which this multi-contributory book, a result of the seventh EU/International
Law Forum hosted by the School of Law at Bristol University, strives to tackle, is
not only to find a workable definition of 'constitution', especially in an international
context, and to find a common denominator of all the phenomena labelled
'constitution-building'3, but also not to jump on the train of 'constitutionalisation’
too early and too easily*. The contributions assess, in a comprehensive manner,
the elementary questions: whether a constitution is simply a document providing
a certain structural order and institutional setting for a given society; whether it
is the foundational norm setting up the requirements for the creation of further
norms in a given legal system; whether it lays down values of importance for a
community; or whether it is all of the above?>

The aim of the book is to contribute to a more analytical and less pathos-
laden understanding of international constitutionalism,® and to search 'for a sub-

1 B. Fassbender, 'The meaning of international constitutional law', ibid., p. 321-328.

N. Tsagourias, 'Introduction - Constitutionalism: a theoretical roadmap', ibid., p. 8; P.
Eleftheriadis, 'The standing of states in the European Union', ibid., p. 44 and 57 and R.A.
Wessel, 'The multilevel constitution of European foreign relations', ibid., p. 204.

3  W. Werner alludes to this problem in his contribution: 'The never-ending closure: constitutionalism
and international law', ibid., pp. 329-330.

4  This is rightly lamented by B. Fassbender, (n. 1), p. 310.
See e.g. R.A. Wessel, (n. 2), pp. 161-162 and B. Fassbender, (n. 1), pp. 307-321.

6 N. Tsagourias (n. 2), p. 7. See also B. Fassbender, (n. 1), p. 309: 'a certain demystification of
the institution of the (etaist) constitution'.
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discipline of public international law, namely the constitutional law of the
international community'.” The contributions choose various ways and add
different perspectives to a blurry picture of constitutionalism. This is at the same
time the appeal and the drawback of this book. It shows how opalescent the
terms and phenomena of a constitution are, how difficult it is to pinpoint the
exact meaning and draw the line between interesting developments in
international law in general and developments which are interesting in particular
because they hint towards a process of constitutionalisation, however defined.
Already the introductory contribution, laying out a theoretical roadmap, falls
sometimes in the trap of using malleable, flowery notions of 'thin' and 'thick’
constitutionalism® and a 'constitution-hardening process,'? instead of giving clear
criteria for a 'constitution'. Also, some of the contributions, such as River's
chapter on proportionality and discretion!® and Novitz's chapter on challenges to
corporatism,!! although interesting on their own account, have only a few
references on the overall topic and hardly put their findings into the context of
constitutionalism.

In a transnational context it is not obvious who has formed or should have
formed the constituted community.? Several contributors address this question
from a traditional state-centred approach in international law associated with
the problem of the existence of a 'volonté générale',!3 using a rather formal
understanding of constitution as a system for the allocation of powers, to an
increasingly value-based system including citizens mainly in the European
context.4

The authors of this book are not the first to approach constitutional questions,
therefore all contributions are forced to revisit prior theories!> in order to build
their analyses on a firm theoretical ground. At this stage it becomes clear that
you can look at the picture through more than one constitutional lens. Presented
on the transnational stage, depending on which lens the observer uses, the
picture will look quite different. The book laudably attempts to not restrain itself
to a narrow perspective; it encloses legal and socio-political accounts, scholars
from the European as well as the international level, promoters and sceptics, and
voices from different theoretical backgrounds such as Kelsenian, system theories,
and Habermas. This is intended'® and is owed to the many facets of the topic;

7 B. Fassbender, (n. 1), p. 308.

8 N. Tsagourias (n. 2), p. 4.

9 N. Tsagourias (n. 2), p. 1.

10 1. Rivers, 'Proportionality and discretion in international and European law', ibid., pp. 107-131.

11 T. Novitz, 'Challenges to international and European corporatism presented by deliberative
trends in governance', ibid., pp. 269-303.

12 N. Tsagourias, (n. 2), p. 6: 'lack of a demos in the international context'.
13 P. Capps, ,The rejection of the universal state', ibid., p. 17-43.
14 R.A. Wessel, (n. 2), p. 161.

15 Grotius (pp. 26-27); Oppenheim (pp. 22-23); Kelsen (see pp. 157, 175 and 307); Verdross
(p.161, pp. 315-316); Luhmann (p. 311-312, p. 365-366); Habermas (p. 272 et seq.); Allott
(pp. 204, 309 and 330-331).

16 Foreword by M.D. Evans, p. X.
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certain contradictions and frictions included. Nevertheless, the emphasis is
clearly on the EU and the UN Charter, two systems which are naturally the most
obvious in the context of transnational constitutionalism. The intention of
encouraging 'cross-fertilisation' between EU lawyers and international lawyers,
who have otherwise sometimes lost touch, is appealing. The two examples are
well chosen, because constitutional characteristics are more pronounced than in
any other international context. Still, deducing a comprehensive theory from a
very special setting like the EU might become problematic. Its distinctiveness
becomes clear in the comparison with the UN context throughout the book,
identified mainly as the ability to exercise legal power, its strong 'subjectivised'
character and the constitutionalised interaction and cooperation between Member
States and EU.!'” Sometimes, however, it is also too readily assumed that the EU
has unique, non-state features (e.g.: a horizontal division of labour in all three
branches of government can also be found in federalist nation states).!® Yet,
interestingly, as different as the starting points and perspectives of the
contributions are, there are certain common points that they all come back to,
leading to the assumption that a common core notion could be conceivable no
matter how blurry the edges are.

One of the recurring caveats is not to stick to the origins of constitutionalism
in the context of a national state. This is because, as Tsagourias rightly states,
many analyses are 'based on an abstract and ideal model of state constitutionalism
which is not real, and secondly, they fail to appreciate the different dynamics in
post-state spaces'.’® An international 'constitutional order must be understood as
an autonomous concept rather than an extrapolation of national constitutional
law. [...] its content depends on the specific tasks and responsibilities of the
international community.'2° Nevertheless, it becomes apparent that own national
understandings of 'constitution' are not easily left aside. For example, when
Eleftheriadis recurs - even if subconsciously - to the English understanding of
institutional settings, and constitutional arrangements.?! Thus, the reader remains
sceptical as to what extent an autonomous theory of 'constitutionalism' can
evolve.

The book is divided into three sections ('States, courts and constitutional
principles', 'Transnational constitutional interface' and 'Visions of international
constitutionalism'), however, this does not add a typology of constitutionalism.
The single aspects connected with transnational constitutionalism rather emerge
throughout the various contributions as recurring themes. They assemble the
picture of the elements of the idiosyncratic definition of ‘'transnational
constitutionalism'. Tsagourias identifies them as the following, even if the
contributions do not exactly match this list: 'pouvoir constituant, normative and

17 See for example N. Tsagourias, 'The constitutional role of general principles of law in international
and European jurisprudence’, ibid., p. 82-83.

18 Contrarily P. Eleftheriadis, (n. 2), p. 46.
19 N. Tsagourias (n. 2), p. 5.

20 B. Fassbender, (n. 1), p. 325.

21 P. Eleftheriadis, (n. 2), pp. 64 and 66.
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constitutional principles, institutional settings, conditions of membership, exercise
of political power, and the interface between the centres of power'.22 However, it
does not become clear if this is an exhaustive list and why these were chosen.
The recurring themes are namely: the question of hierarchy/heterarchy in
international law and how a hierarchy created by a supreme body of law (be it
ius cogens?3, the UN-Charter,2* EU and EG treaties) can be reconciled with the
basic idea of sovereign, equal nation states in international law.?> Closely
connected is the conceivable development from consensual to collective decision-
making as a key to the formation of an 'international community' or 'non-
contractual association', which is often seen as the basis for international
constitution-building.2® Many people revisit the role of general and fundamental
principles (especially ius cogens) as substantive and structural premises that
'represent, define and explain the constitution of a polity'.?2” Questions of legitimacy
and whether it can be secured by certain procedures,?® derived from legitimacy
within the member states, or must be self-contained?® are of importance for a
constitutional order, as is, the allocation of powers both between organs within a
given international organisation3® and between different actors within3! or outside3?
an organisation. The nine contributions concerning specific topics are wound up
by the very analytical and profound last two contributions, uttering visions of
future constitutional development in the international sphere.33

It becomes clear from this book that, although it is difficult to find a ready-
cut definition, there exist recurring elements useful in order to identify and
demarcate processes of 'constitutionalisation'. Some of them are well-known
from national constitutional doctrine, but some of them are genuine in international
contexts or claim more attention outside the national state. This book, despite its
minor shortcomings, including concerns with clarity and structure, is a clear
statement that there is a difference, that it is important to respect and identify
this difference in order to further analyse elements and impacts that allow us to
obtain a clearer picture. It also shows that it is important to deviate from the
standard perception of a constitution as a single mono-level document in favour

22 N. Tsagourias, (n. 2), p. 2 and p. 9. See a bit differently W. Werner, (n. 3), p. 330.
23 W. Werner, (n. 3), p. 333.

24 Namely by Art. 103 and Art. 53 UN-Charter, see N.D. White, 'Hierarchy in organisations:
regional bodies and the United Nations' ibid., p. 141.

25 B. Fassbender, (n. 1), p. 317; W. Werner, (n. 3), p. 332; N. White, (n. 24), pp. 136 and 156-
157.

26 P. Capps, (n. 13), pp. 17-19; P. Eleftheriadis, (n. 2), p. 45; B. Fassbender, (n. 1), p. 317; W.
Werner, (n. 3), p. 333; R.A. Wessel, (n. 2), pp. 168-169.

27 N. Tsagourias, (n. 17), pp. 76-77 and 79.

28 T. Novitz, (n. 11), pp. 269 and 272-273.

29 N. Tsagourias, (n. 17), pp. 84-85 and N. White, (n.24), pp. 152-153.

30 N. Tsagourias, (n. 17), pp. 102-103 ('courts as law-makers').

31 P. Eleftheriadis, (n. 2), p. 46 and the whole chapter by R.A. Wessel, (n. 2).
32 Cf. the chapter by N. White, (n.24).

33 B. Fassbender, (n. 1), pp. 307-328 and W. Werner, (n. 3), pp. 329-367.
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of constituting elements assembled from national, regional, and international
documents.3* Definitely it is a book that has the potential to kindle further
discussions and give an overview of what has been reached so far.

= Fva Julia Lohse LL.M. is a lecturer and
researcher at Friedrich-Alexander-University
Erlangen-Nirnberg.

34 R.A. Wessel, (n. 2), pp.165-166 and N. White, (n. 34), p. 156.
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